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Purpose of the national licensing system
The objective of this Bill is to adopt the Occupational Licensing National Law (the National Law) set out in the Schedule to this Bill.

The purpose of the national licensing system is to remove overlapping and inconsistent regulation between jurisdictions for the licensing of occupational areas.  By so doing, it aims to improve business efficiency and the competitiveness of the national economy, reduce red tape, improve labour mobility and enhance productivity.  This will enhance consumer confidence and protection without imposing unnecessary costs on consumers and business or substantially lessening competition.

On 30 April 2009 the Council of Australian Governments (COAG) agreed the Intergovernmental Agreement for a National Licensing System for Specified Occupations (COAG Agreement) containing objectives that are included in the National Law.  Clause 4.2 of the COAG Agreement also contains the following guiding principles:

(a)
the system operates in a transparent, accountable, efficient, effective and fair manner;

(b)
regulatory intervention in the form of licensing is only contemplated where risks arising from market failure or risks to public health and safety warrant corrective action and, of all feasible options, licensing provides the greatest net public benefit;

(c)
licensing arrangements do not duplicate legislative protections contained under other laws, in particular, competition law, consumer protection law or occupational health and safety law;

(d)
licensing arrangements only include requirements needed to address identified consumer protection risks arising from market failure and/or worker and public health and safety risks without imposing unnecessary costs on consumers and business or substantially lessening competition;

(e)
licensing eligibility requirements are expressed in objective not subjective terms;

(f)
the system will not require the extension of licensing to sub-groups of a broad occupational group that are not currently licensed in particular jurisdictions; and

(g)
licensing arrangements are subject to an initial review five years after commencement and subsequently at a frequency of no less than every ten years.
It is a requirement that any person who performs functions under the national licensing system exercises their functions having regard to the objectives and guiding principles of the national licensing system.

Reasons for the national licensing system

Licensing of occupational areas is predominantly a State and Territory function and is conducted by a range of regulatory bodies in each State and Territory.  For historical reasons, licensing systems have developed in different ways in each jurisdiction so that approaches to licensing are not consistent.  Depending on the occupational area and/or the jurisdictions involved, the objectives of licensing may focus primarily on consumer protection, occupational health and safety and/or public and worker safety.
Regulatory bodies currently have responsibility for administering threshold licence entry criteria and ongoing conduct requirements for licensees.  They monitor compliance and administer disciplinary procedures, maintain registers of licensees and oversee skills maintenance requirements such as continuing professional development.  They may also manage the relationships between licensing systems and the consumer remedies available under a range of legislation.
Due to differing jurisdictional policies and practices, licences issued for the same occupational area by individual jurisdictions often have different parameters and different eligibility requirements and scopes of work allowed.  Different licence nomenclature, duration, licence structures and fee structures generally apply.

The direct compliance costs from overlapping and inconsistent regulations that are borne by individuals and businesses, and eventually consumers, include the costs of multiple licence fees and the indirect costs include those of managing multiple regulatory regimes.  
Both direct and indirect costs are particularly high for small to medium sized businesses where they constitute a greater proportion of total costs.  
Under the Mutual Recognition Act 1992 (MRA) individual occupational licence holders from one jurisdiction can apply to be registered in a second jurisdiction on the basis of their existing licence and without further assessment of their skills.  Regulators in a second jurisdiction have an obligation to issue an applicant under mutual recognition with a licence to undertake activities that are 'substantially the same' as those permitted under their licence in the first jurisdiction.  Regulators may use conditions on licences to achieve equivalence.  The MRA does not apply to business licences.
Despite mutual recognition, while each State and Territory maintains different licensing regimes, licensees who want to move between jurisdictions must still apply for a licence, meet different non-skills requirements and pay a separate licence fee for the equivalent licence(s) in each jurisdiction in which they wish to work.  In certain circumstances they may also need to satisfy other additional requirements not covered by mutual recognition.  These arrangements are particularly difficult for individuals and/or businesses operating in multiple jurisdictions and for those working in border areas, both of which must comply with different licensing and regulatory requirements and are a disincentive to pursuing work in other jurisdictions—particularly work of a short duration.
As part of the Council of Australian Government's (COAG) agenda to move towards a seamless national economy, COAG agreed on 3 July 2008 to develop a national occupational licensing system that would remove inconsistencies across State borders and allow for a more mobile workforce.  COAG agreed to develop a national licensing system with the following characteristics:


(a)
cooperative national legislation;


(b)
national governance arrangements to handle standard setting and policy issues and to ensure consistent administration and compliance practices;


(c)
all current holders of State and Territory licences being deemed across to the new licence system at its commencement;


(d)
the establishment of a publicly available national register of licensees; and 


(e)
the Commonwealth having no legislative role in the establishment of the new system.
What COAG agreed

Under the COAG Agreement a licensing body is to be established to develop policy and administer the national licensing system.  This body is to be operational by January 2011.

The model chosen for the national licensing system is the "delegated agency model".  This means that the Licensing Authority may delegate all regulatory functions for licensing to existing regulatory agencies (for example issuing of licences).  Extensive delegation arrangements are provided in the National Law to enable this to occur.  To ensure a nationally consistent approach for occupational licensing, the National Law does not permit the delegation of the Licensing Authority's function for policy development.
The COAG Agreement provides that the national licensing system will initially be applied to seven occupational areas: 


(a)
air conditioning and refrigeration; 


(b)
electrical;


(c)
plumbing and gasfitting;


(d)
property-related occupations;

(e)
building and building-related occupations;

(f)
land transport (passenger vehicle drivers and dangerous goods only); and

(g)
maritime.
The first tranche of occupations that will be admitted to the national licensing system are those occupations listed above at paragraphs (a) to (d).  As some of the occupations proposed to be covered by the national licensing system are the subject of separate and related COAG activity, and accordingly may be transferred to other national reform initiatives, only the first tranche occupations are listed in National Law.  The National Law has therefore been designed to allow for additional occupational areas to be included in the national licensing system over time.
When an occupation is prescribed by the national regulations as being a licensed occupation it is envisaged that each jurisdiction will need to return to Parliament to make consequential amendments to existing legislation regulating the occupation.  This would enable the National Law to be amended to include the occupation in the definition of "licensed occupation" in clause 4 so that the National Law contains a reference to all the occupations within the national licensing system.

Legislation parameters to establish the national licensing system
The objectives of the National Law will be achieved through the establishment of a statutory authority, the National Occupational Licensing Authority.  The Licensing Authority will have its own governing board, the National Occupational Licensing Board.  The functions and operations of the Licensing Authority and Board will be overseen by a COAG Ministerial Council, which has a Ministerial representative from the Commonwealth and each State and Territory.
The legislation has been designed to provide the governance and high-level framework for the national licensing system.  The operational aspects and industry specific issues that are likely to need frequent amendment will be covered in national regulations.  There will be generic national regulations that will cover mostly administrative type matters that apply to all occupational areas.  However, the National Law has been designed so that each specific occupational area will have its own regulation.  This will enable informed and detailed analysis on the risks, needs and safety requirements for both licensees and consumers, before each occupational area becomes operational under the National Law.
Sufficient regard to the institution of Parliament

National licensing system legislation

The introduction of national legislation in a State or Territory Parliament for adoption by other participating States and Territories is a standard approach to implementing national schemes in areas, like licensing, where Constitutional powers rest with States and Territories, and not the Commonwealth.

Although the legislation for national schemes may take a number of forms, concerns about abrogating the rights of Parliaments tend to be greatest, when, as in this case, the proposed law includes pre-determined legislative provisions based on an agreement between governments.  A number of Scrutiny of Legislation Committees have previously noted that national scheme legislation may raise concerns about the authority of a State government to respond to, or distance itself from, the actions of a joint Commonwealth and State regulatory authority and the effect of executive pressure upon Parliaments to merely ratify the legislation.

The COAG agreement identifies Victoria as host of the proposed National Law.  The Bill incorporates the COAG Agreement made between the Premiers and Chief Ministers of all States and Territories.  The Bill is not Commonwealth Law, and participating States and Territories are not referring powers to the Commonwealth.
The institution of Parliament is supreme, and the Victorian Parliament will ultimately, through debate of the Bill, decide whether the proposed legislation will be passed to enable full implementation of the national occupational licensing system.

Other participating Australian States and Territories are expected to bring referencing legislation for passage through their respective Parliaments by the end of 2010.  Again, Parliaments of each participating jurisdiction are sovereign and will decide whether to pass the Bill to apply the National Law as a law of that jurisdiction.

The Bill, and the application of the proposed National Law, represents an important step towards improving national licensing regimes – through fully implementing the national occupational licensing system.  However, until the national licensing systems implementation date of 1 July 2012 for the first tranche occupations, current State and Territory based legislation will continue to apply for the licensing of occupational areas.

Introducing national system legislation for occupational licensing is expected to provide improved safeguards for consumers, reduce 'red tape' and deliver improved administrative efficiency and consistency by moving from the current fragmented jurisdiction licensing systems to one national system.

Clause interpretation (clause 4)
The Interpretation of Legislation Act 1984 does not apply to the proposed National Law.  Given the nature of the national system, consistency of interpretation across jurisdictions is paramount.  Consequently, uniform interpretation provisions of a kind usually contained in the Interpretation Act of a State or Territory will apply as per Schedule 1 to the National Law Schedule.

Making national regulations (clauses 163 to 165)

Similarly, the Subordinate Legislation Act 1994 does not apply to the proposed National Law, which includes uniform provisions for making, publishing and disallowance of, a regulation made under the National Law (the national regulations).  This may call into question whether the proposed legislation sufficiently subjects the exercise of a delegated legislative power to the scrutiny of the Victorian Parliament.

A National Law regulation may be disallowed in a participating jurisdiction by a House of Parliament.  However, if a national regulation is disallowed under this process, it will not cease to have effect in any participating jurisdiction, unless the regulation is disallowed in a majority of the participating jurisdictions.  This approach is consistent with the protocol for the development of national scheme legislation and is to ensure that national legislation is applied consistently in each participating jurisdiction.  The approach in providing for disallowance by a majority of jurisdictions is also a concession to national scheme legislation which previously did not allow for any disallowance of national regulations.  This approach was adopted for the Health Practitioners Regulation National Law Act 2009.

Application of certain Commonwealth laws (clauses 135, 137, 141 and 150)

The Bill includes regulation making powers that could be regarded as Henry VIII provisions - amendment of this Act by subordinate legislation.  For example, clause 135 provides for the Commonwealth Privacy Act to apply to the National Law for all functions relating to the national licensing register and functions conducted by the Licensing Authority.  Importantly, the National Law for the proposed legislation provides that the Commonwealth law applies with any other modification made by the national regulations.  The same approach is used in relation to Freedom of Information (clause 137), Archives Act (clause 141) and Ombudsman Act (clause 150).  However, these Commonwealth Acts only apply to the Licensing Authority which requires such coverage for functions it exercises in its own right.  Functions being exercised, albeit by delegation, by State or Territory entities are not captured.
This approach addresses concerns about having State law purport to unilaterally give functions to Commonwealth entities where there is no corresponding Commonwealth law providing for that entity to perform those functions for the purpose of State law.  However, the scope of activity for these Commonwealth laws is narrowed as these functions only relate to the Licensing Authority itself and not to those State and Territory entities that perform delegated functions for the Licensing Authority.
Sufficient regard to the rights and liberties of individuals

Criminal history (clauses 4 and 19)
The power to access a person's criminal history for the purposes of licensing may be regarded as adversely affecting an individual's privacy particularly as the scope of these provisions includes pleas of guilty, charges and traffic offences.  The scope of the definition of criminal history in the proposed legislation is not inconsistent with the Health Practitioners Regulation National Law Act 2009.
To avoid unlawful discrimination of applicant's and licensee's criminal histories for the purposes of licensing in the national licensing system the national regulations will be developed to require that a case-by-case assessment is undertaken of:


(a)
a person's particular criminal record, including the passage of time, among other factors, that can make amends for past wrongdoing for the purposes of deeming the person suitable;


(b)
the inherent requirements of the particular job; and


(c)
the tight correlation between the criminal record and the inherent requirements of the particular job.

The Licensing Authority may be required to check on an applicant's or licensee's criminal history before deciding an application for licensing or renewal of a licence.  The provisions are required to enable the Licensing Authority to have a complete picture of the criminal history of applicants and licensees.  This includes information regarding pleas and charges, which may indicate a pattern of behaviour that can affect the ability and suitability of a person to undertake work in a licensed occupation without unduly compromising consumer protection and the general interests of the public.

This approach to assessing an individual's criminal history is considered necessary and essential to fulfil the objectives of occupational licensing which are to protect public health and safety and consumer interests.  Provisions of this nature are not uncommon in occupational licensing legislation where, for the purpose of protecting the public, the integrity of applicants and licensees must be rigorously assessed.

However, as noted above in paragraph (b), that while the proposed legislation provides a regulation making power to consider a person's criminal history, clause 19, the possession of a criminal history does not necessarily make the applicant or licensee unsuitable and therefore ineligible to be licensed.  The powers to enable national regulations to be made concerning a person's criminal history encompass human rights protections by stipulating that matters relating to criminal history are only valid to the extent where there is a connection between the criminal history of the person and the inherent requirements for the occupation.
The powers granted under the National Law to make national regulations will provide better scrutiny and safety mechanisms for individuals by requiring that each occupational area, in each occupational licence specific regulation, must specify only those criminal offences that may be considered for that occupation when assessing an applicant's or licensee's suitability to be licensed.

Each criminal history offence in the national occupational licensing legislation will be prescribed in the occupational specific regulation as being an offence that is relevant for that occupation.  Furthermore, the offence categories that will apply for each category or type of licence will be further refined to ensure that offences specified in each occupational specific regulation do not apply broadly over all subgroups (the requirements specified in sub paragraphs (b) and (c)).  The criminal offences that may be relevant for a building contractor will not have the same inherent risks or connectivity to the public as an employee carpenter.  When making the specific occupation regulation the correlation between a person's criminal history and inherent requirements for an occupational licence could be demonstrated by:


(a)
real estate agents licence, dishonesty category of offences (misappropriation or theft) may pose an unacceptable risk to consumers as agents manage and control significant trust monies held on behalf of numerous parties;


(b)
public passenger drivers (i.e. bus, hire cars and taxis) would not pose as great a risk to the public for dishonesty offences but may for sexual assault or paedophilia offences as they can transport the most vulnerable (elderly and young) or highly intoxicated persons in situations where the risk to the public may be unacceptable;


(c)
dangerous goods drivers (transporting explosives) also would not pose as great a risk to the public for either category of offences listed in (a) or (b) however the risk would be different for offences relating to serious traffic offences and illegal trading in prohibited goods (such as weapons).

Nevertheless, the proposed National Law will require that further safety mechanisms will be applied through the making of general national regulations which will prescribe the matters that must be considered when undertaking an assessment of each person's criminal record.  As previously noted, the mere fact of a criminal record does not automatically make the person ineligible to hold a licence.  The general national regulations will provide that even if the offence is prescribed in the occupational specific regulation, that the Licensing Authority will still need to have regard to all relevant circumstances (including, for example, the nature of the offence and how long ago the offence was committed), to establish if reasonable grounds still exist for believing that the applicant or licensee should not be licensed.  This approach has been adopted to allow the public, workers and consumers to be appropriately protected, while avoiding unnecessary restrictions for those with a criminal record who wish to do prescribed work.
The proposed legislation also provides that natural justice is observed by providing an applicant and licensee with review and appeal rights on the basis of assessment of the person's suitability, including having had regard to any relevant criminal history.  A Licensing Authority's decision to refuse to grant or renew a licence, is a decision that is subject to an internal review mechanism and can also be appealed to, and heard by, a tribunal or court.

While consideration of criminal history that relates to "pleas" and "charges" (both pending or old charges that resulted in an acquittal or where a prosecution did not proceed) when those offences have not been finalised is considered contrary to the presumption of innocence, such arrangements have been accepted by Parliaments when it can be justified on public safety/interest grounds.  
However, it must be noted that the same arrangements for the inherent connectivity between the offence and the specific occupation requirements, including the basis of assessing such requirements, as outlined above, also apply.  For example, a public passenger driver (school bus driver) who is charged with a sexual offence against minors or a real estate agent who pleads guilty with misappropriation or theft of trust monies, represent significant risks to the public and consumers.  Accordingly, the Licensing Authority must consider such pleas and charges and make an assessment of all the circumstances in relation to whether the person should be licensed, or alternatively, whether there is a need to restrain a person's scope of work until such matters are settled.  The damage that could result to the public if pleas and charges could not be considered as part of an applicant's eligibility, and that applicant was subsequently licensed, cannot be under-estimated.

A number of occupational areas that may be admitted into the national licensing system are occupations that specifically relate to the driving of motor vehicles.  COAG has agreed that drivers of dangerous goods and public passenger vehicles are occupations that may be admitted into the national licensing system.  The inherent connectivity between these occupations and a person's eligibility are significant.  Traffic offences for these types of occupations must be considered to establish if there is a systematic course of behaviour, that when assessed against all the circumstances, would endanger the public if the person was to become licensed.  Traffic offences that are highly relevant for the assessment of a dangerous goods driver transporting explosives would consist of repeat offences for: negligent driving and exceeding the prescribed limit of alcohol.  Assessment of a person's traffic offence history is not inconsistent with current legislation arrangements for the licensing of persons within land transport occupations.
Monitoring and enforcement (clauses 61 to 87)
The proposed legislation establishes a monitoring and enforcement regime that was developed from extensive research on the existing powers that apply to the licensed occupations to be admitted into the national licensing system in all participating jurisdictions.  The powers are not inconsistent with those provisions.

Not all powers in the National Law will be available to authorised officers and those powers will be tempered with strict delegation to chief executives.  Further, only those functions necessary and connected to the occupational area will be delegated to the Chief Executive of the responsible regulatory authorities.  The Chief Executive must under clause 125(2) of the proposed National Law ensure that a person is only appointed as an authorised officer if that person has the necessary expertise and experience.
The National Law establishes powers for authorised officers to require information (including documents) from a person or to require a person to attend before the authorised officer at a stated time and place to answer questions or produce documents.  Failure to comply with the request without a reasonable excuse is an offence.  These powers are in a form similar to that already applying in occupational licensing legislation in most jurisdictions.

Safeguards, including in relation to third parties, have been placed around the exercise of these powers under Part 7, Division 5, including:


(a)
authorised officers must be appointed in accordance with the proposed National Law.  The officers may only be appointed if the Licensing Authority is satisfied that the person is qualified, namely they have the necessary expertise or experience;

(b)
authorised officers' powers are limited to the terms of appointment or as prescribed in the national regulations;

(c)
authorised officers may not enter a home without the occupier's consent or a warrant;


(d)
authorised officers are only permitted to exercise their powers on producing their identity card for inspection or displaying the identity card so it is clearly visible;


(e)
as authorised officers of the Licensing Authority, they are also obligated to act in good faith and exercise their functions with a reasonable degree of care, diligence and skill.  Improper use of the authorised officer's position or information for the purposes of gaining an advantage, for themselves or another person, or behaviour that would cause detriment to the development, implementation or operation of the national licensing system, is an offence where a penalty up to $25 000.00 can be imposed.

The proposed legislation also provides that a person with a reasonable excuse for not complying with a requirement to provide information or documents does not commit an offence.  A reasonable excuse for failing to comply with a requirement includes if the giving of the information, producing a document or answering a question might tend to incriminate the person.

Further, a person is not held liable under the proposed legislation—either civilly, criminally or under an administrative process—if a person gives, in good faith, information to a person exercising functions under the National Law.

The ability to undertake investigations will assist the Licensing Authority to make informed decisions about whether sufficient grounds exist to justify taking compliance action in relation to person conducting licensed work or prosecutorial action against persons conducting unlicensed work.

All penalties in the National Law are maximum penalties.  Penalties are specified at the end of a relevant provision and indicate that a contravention of the provision is punishable on conviction by a penalty not more than the specified penalty.
Consultation

In the development of the National Law, two preliminary stakeholder consultation sessions were held in each State and Territory during both July and October 2008 with sessions for regulators involved in policy development and the other sessions for a broader range of stakeholders, including employer and employee representatives and training organisations.  The July session was to provide preliminary information on the COAG decision of 3 July 2008 and to gain stakeholder feedback on aspects of the system described by COAG.  Stakeholders were invited to submit written comments on the proposed system and 15 submissions were received as a result of the consultations held in July 2008.

The October session was to seek stakeholder feedback on the Consultation Regulatory Impact Statement (RIS) following the additional work undertaken by the COAG National Licensing Steering Committee on researching and developing possible models for the national licensing system.  The sessions were attended by 425 people and 55 written submissions were received.

Prior to the release of the Exposure Draft National Law, personnel, both operational and policy, from all jurisdictional regulatory authorities were invited to participate in a number of workshops to assist in the development of key criteria for the regulation powers that would be required in the National Law.  The workshops were well supported with 215 participants and were held at:

· Adelaide—12 February 2009;

· Adelaide—14–15 May 2009;

· Melbourne—17 June 2009; and

· Adelaide—30 October 2009.

Following release of the Exposure Draft National Law further public information sessions were held in each capital city, during 25 November to 8 December 2009.  Participants were provided with an update concerning the NLS progress, associated issues and detailed information on the provisions of the draft National Law.  An opportunity was given to participants to comment on and discuss the draft legislation.  The public information sessions were attended by 238 participants from Government, employer associations, unions and licensees.  A total of 39 written submissions were received from the public and private sector on the Exposure Draft National Law.  
Interim Advisory Committees comprising union, employer, regulator and consumer representatives have been established for the: plumbing and gasfitting; refrigeration and airconditioning; electrical and property occupational areas.  The Committees are providing advice on licensing policy for specific occupational areas which will lead to national regulations to be made under the National Law.  The Committees are assisted in this task by working groups of relevant regulators.  After the National Law is operational the Interim Advisory Committees will be replaced by Occupational Licensing Advisory Committees as provided for in the National Law.  From the beginning of February to June 2010, eight Interim Advisory Committee and 12 regulator working group meetings have been held.
Stakeholder feedback has helped clarify matters where further work will occur as part of the occupational specific national regulations and has been instrumental in the development of the National Law.

Notes on Preliminary Provisions

Occupational Licensing National Law

PART 1—PRELIMINARY
Clause 1
provides that the purpose of the Bill is to create a National Law to regulate the licensing of certain occupations.

Clause 2
provides for the commencement of the Bill.  Subclause (1) provides that the Bill will commence on a day or days to be proclaimed.

Subclause (2) provides that different days may be appointed under subclause (1) for the commencement of different provisions of the National Law.

There is no default day for the commencement of the Bill to enable the timing of commencement to coincide with the commencement of corresponding laws of other participating jurisdictions.
Clause 3
provides for definition of terms used in the Bill.

Subclause (1) provides that the provisions of the Bill, other than the National Law set out in the Schedule, are local application provisions of the Bill.

Subclause (2) provides that in the local application provisions of the Act a reference to the Occupational Licensing National Law (Victoria) means the National Law as applied by clause 4 of the Bill.

Subclause (3) provides that if a term is used in the local application provisions of the Bill and in the National Law, the terms have the same meanings in the local application provisions as they have in the National Law.
PART 2—ADOPTION OF NATIONAL LAW
Clause 4
provides that the National Law set out in the Schedule to the Bill applies as a law of Victoria (paragraph (a)).

Each jurisdiction that adopts the National Law will have an equivalent provision in its adopting Act so that the National Law will be the law of each jurisdiction and is not only the law of Victoria.  The effect is that a person licensed to undertake work in a licensed occupation is licensed nationally, rather than requiring licensing in each jurisdiction, and each of the entities created by the National Law is created not only by Victorian law but the law of each jurisdiction.  For example, the national Occupational Licensing Authority will be not only a Victorian body but also a body of each of the jurisdictions in which the National Law is applied.  Clause 6 of the National Law clarifies that the effect is the creation of a single national entity rather than separate bodies in each jurisdiction.

Paragraph (b) provides that the National Law, as applying in Victoria, may be referred to by the name of the Occupational Licensing National Law (Victoria).

Paragraph (c) provides that the National Law, as applied in Victoria, is part of the Bill.  This is to ensure that the text of the National Law has the effect for all purposes in Victoria as an ordinary Act of Parliament.  The effect of the provision is that a reference in legislation to "an Act" or "any other Act" will include the National Law as applied in Victoria.

Clause 5
provides that a number of Acts that generally apply to Victorian legislation do not apply to the Occupational Licensing National Law (Victoria) or instruments, including national regulations, made under that Law.  In particular, Acts dealing with the interpretation of legislation, financial matters and matters relating to employment will not apply to the National Law.  Matters relating to freedom of information, information privacy and the ombudsman and public records will not apply to the National Law except to the extent that functions are being exercised under that Law by a State entity and do not relate to the national registers kept under the National Law.  Instead specific provisions have been included in the National Law to deal with each of these matters for national consistency.

Clause 6
provides for the declaration of the Supreme Court, the County Court, the Magistrates' Court and VCAT as a relevant tribunal or court for the purposes of section 13 of the National Law and VCAT as the relevant tribunal or court for the purposes of sections 58, 59, 60, 93 and 94 of the National Law.

Clause 7
applies certain provisions of the Subordinate Legislation Act 1994 to the disallowance of the national regulations.

Subclause (1) makes it clear that the provisions can apply despite section 5(j) which generally disapplies the Subordinate Legislation Act 1994.

Subclause (2) applies section 21 of the Subordinate Legislation Act 1994 to empower the Scrutiny of Acts and Regulations Committee of the Parliament to report on the regulations to Parliament.  Section 21(1)(j) and (2)(b) are excluded as the powers are applied for the purpose of disallowance rather than amendment and the rest of the 1994 Act except section 23 will not apply.

Subclause (3) applies section 23 of the Subordinate Legislation Act 1994 as the law of this jurisdiction relevant to disallowance referred to in section 164(2) of the National Law.  Section 23 applies subject to section 164(3) to (5) of the National Law which provide for disallowance of a national regulation only after a majority of jurisdictions have disallowed the regulation.

PART 3—MISCELLANEOUS PROVISIONS SPECIFIC TO VICTORIA
Clause 8
provides powers for the making of regulations in relation to matters of a transitional nature arising as a result of the enactment of the Bill.  These regulations will be able to have retrospective effect to the date of Royal Assent of the Bill to ensure that any unforseen transitional matters can be dealt with.  This power will be repealed on 1 July 2014.

Clause Notes
Schedule

Occupational Licensing National Law

PART 1—PRELIMINARY 
Clause 1
advises that the short title of the National Law will be the Occupational Licensing National Law.

Clause 2
provides for the National Law to become effective in each jurisdiction as it moves to the national licensing system for specified occupations.
Clause 3
identifies the objectives for the national licensing system for specified occupations.  The objectives are built on consumer protection and worker and public health and safety.  The objectives set the framework for the national licensing system to ensure consistency across the specified occupations and provide accountability and transparency.
Clause 4
provides for definitions of terms used in the Act.
Advisory Committee means an Occupational Licence Advisory Committee established under clause 132.
approved form means a form approved by the Licensing Authority, for example application forms, that will be provided on the Licensing Authority's website.
authorised officer is a person or class of persons that has been appointed under clause 125 to perform the functions as an authorised officer under the National Law.
Authority Fund is the fund established under clause 142 as the National Occupational Licensing Authority Fund.
chief executive officer means the chief executive officer of the Licensing Authority appointed under clause 119.
COAG has its ordinary meaning and is the acronym for the Council of Australian Governments.
COAG agreement means the Intergovernmental Agreement for a National Licensing System for Specified Occupations signed by COAG on 30 April 2009 upon which this National Law is based.
criminal history, of a person, includes the following:


(a)
convictions of the person for an offence, in a participating jurisdiction or elsewhere, and whether before or after the commencement of this Law,


(b)
pleas of guilty or findings of guilt by a court of the person for an offence, in a participating jurisdiction or elsewhere, and whether before or after the commencement of this Law and whether or not a conviction is recorded for the offence,


(c)
charges made against the person for an offence, in a participating jurisdiction or elsewhere, and whether before or after the commencement of this Law,


(d)
the person's history in relation to traffic offences.
disciplinary body means:


(a)
the Licensing Authority; or


(b)
a court or tribunal of a participating State or Territory; or


(c)
another person or body declared by an Act of a participating State or Territory to be a disciplinary body for this Law.

entity includes a person and an unincorporated body.
First Minister's Department, in relation to a participating jurisdiction, means the department of government that is administered by the Premier or Chief Minister of that jurisdiction.

former licensee means a person who was, but is no longer, a licensee.
immediate suspension ground means a ground for the immediate suspension of a licence as provided for under clause 49.
jurisdictional regulator means an entity (government or statutory authority) that is appointed under the national regulations as being the regulator for a specified licensed occupation.  
jurisdictional regulator members are those government regulators, nominated by the chief executive of a First Minister's Department, that are appointed by the Ministerial Council to be a member of the National Occupational Licensing Board - see clause 103(3)(b).
licence means a licence, registration or accreditation granted under this Law authorising a person to carry out a licensed occupation.
licensed occupation means any of the following occupations:


(a)
airconditioning and refrigeration,

(b)
electrical,


(c)
plumbing and gasfitting,


(d)
property-related occupations,


(e)
any other occupation prescribed by the national regulations as being a licensed occupation.

The National Law only lists the first tranche occupations to be admitted into the national licensing system, as detailed in clause 3.5 of the Intergovernmental Agreement, as a number of occupations are currently also being considered under other parallel national reform initiatives.  When an occupation is prescribed by the national regulations as being a licensed occupation it is envisaged that each jurisdiction will need to return to Parliament to make consequential amendments to existing legislation regulating the occupation.  This would enable the National Law to be amended to include the occupation in the definition of "licensed occupation" in clause 4 so that the National Law contains a reference to all the occupations within the national licensing system.

Licensing Authority is the national body for national licensing system that is to be established as the National Occupational Licensing Authority.
Licensing Board is the governing board of the National Licensing Occupational Authority and this Board is to be known as the National Occupational Licensing Board.
Ministerial Council means the Ministerial Council nominated by COAG and published on the COAG website as being the Ministerial Council for the purposes of this Law.
national licensing system means the system established under this Law for the national licensing of persons working in licensed occupations.
national regulations means the regulations made under the National Law.
nominee means an individual nominated by a body corporate applicant for a licence or a body corporate licensee as being the nominee for the licence and is further expanded upon under Part 2, Divisions 2 and 3.
participating jurisdiction means a State or Territory in which—


(a)
this Law applies as a Law of the State or Territory; or


(b)
a law that substantially corresponds to the provisions of this Law has been enacted.
participation day means the day on which the National Law applies to a jurisdiction
place includes land or premises but does not include a vehicle.  
premises includes a caravan being used as a residence.
prescribed work means work that under the national regulations is within the scope of work that may be carried out under the authority of a licence.
primary jurisdiction means:


(a)
for an applicant for a licence or a licensee who is an individual, the jurisdiction in which the individual's principal place of residence is located – but does not include those categories of individuals acting in the capacity of a partnership; or


(b)
for an applicant for a licence or a licensee that is a body corporate, or an individual acting in the individual's capacity as a member of a partnership, the jurisdiction in which body corporate's or partnership's principal place of business is located.

relevant place means land or premises at which prescribed work has been, is being, or is about to be, carried out but does not include a vehicle.  The definition of relevant place has been cast broadly to provide for access to residential premises where licensed work is being undertaken to ensure that work undertaken at that premises can be inspected for compliance with such matters as building codes etc. 
relevant tribunal or court, of a participating jurisdiction, means a court that has been declared by a law of that jurisdiction to be the relevant court for that jurisdiction for the purposes of this Law.  
State or Territory entity means:


(a)
the entity, or the chief executive of an entity or department of government of a participating jurisdiction to whom the Licensing Authority has delegated any of its functions, or


(b)
an entity to which a function delegated by the Licensing Authority has been subdelegated.

vehicle includes:

(a)
a group of vehicles, known as a combination, that consists of a motor vehicle connected to 1 or more vehicles, and 


(b)
a caravan being towed by a motor vehicle; and

(c)
a train, tram or vessel, and


(d)
a crane or earthmoving machinery, and


(e)
any other type of transport, machine or equipment prescribed by the national regulations.
Clause 5
applies Schedule 1 to the National Law.  Given the nature of the national licensing system, consistency of interpretation across jurisdictions is paramount and consequently Schedule 1 incorporates such matters as those normally found in State and Territory Interpretation Acts and Legislation Acts.  While all of the above definitions provided for in clause 4, are specific to this National Law – the definitions at the back of the National Law in Schedule 1 are common to a number of National Laws.
Clause 6
of the National Law creates one single national entity.  Subclause (1) clarifies the effect of each jurisdiction applying the National Law.  Where the National Law provides for the National Occupational Licensing Authority being established, it is only one Licensing Authority that is established, although each jurisdiction applies the National Law.

Subclause (2) provides that when the national entity does carry out an act in a jurisdiction in accordance with a function conferred on it by the National Law it is doing so in accordance with the National Law as applied by all jurisdictions in which it does act.

Subclause (3) clarifies that the national entity may exercise its functions in relation to one jurisdiction, a number of jurisdictions or all jurisdictions.

Subclause (4) provides that in this clause, a reference to this Law as applied by an Act of a jurisdiction includes a reference to a law that substantially corresponds to this Law enacted in a jurisdiction.  This is to allow for jurisdictions that enact mirror laws.
Clause 7
provides for the extraterritorial operation of the National Law.
Clause 8
provides that the National Law binds the State incorporating the Crown in each jurisdiction.  It is intended that this Law will bind Territories as well as States and the Territories will provide for this when applying this Law.

PART 2—LICENSING



Division 1
Licensed occupations and scope of work

Clause 9
creates an offence for an individual to carry out, or enter into a contract to carry out work that may only be done by licensed persons unless the person has the relevant licence.  This provision provides that a person does not have to actually carry out the work and therefore addresses situations where a person merely makes an agreement (contract) to carry out work that falls within the definition of prescribed work for a licensed occupation.  Prescribed work is defined under clause 4 and means work that under the national regulations is within the scope of work that may be carried out under the authority of a licence.
Subclause (1)(a) provides that it is not an offence to undertake the prescribed work if the person was licensed.

Subclause (1)(b) provides that a person does not commit an offence if the person is exempt under the national regulations to carry out that prescribed work.  For example although the type of work to be undertaken may require a licence a certain category of person may not require a licence.  This may be relevant for owner builders in certain circumstances.

Subclause (1)(c) encompasses those situations where jurisdictional issues may require that a person who would normally require a licence to carry out the prescribed work may be exempted in accordance with the national regulations under certain circumstances by the Licensing Authority.  This provision may be used for licensing issues surrounding emergency work performed in remote localities.
Offences committed under clause 9 go to the fundamental foundation of the national licensing system, premised on consumer protection and public and worker health and safety.  Therefore the highest maximum monetary penalty for an individual under the National Law is imposed of $50,000.
Subclause (1)(a) for the penalty makes it clear that a penalty up to $50,000 and / or 12 months maximum imprisonment term can be imposed where an individual repeatedly carries out work that must be undertaken by a person whom is licensed.  It is not the intention of the National Law to have the maximum penalties of imprisonment apply to all licensed occupations that are admitted into the national licensing system.  Instead the penalty of imprisonment can only apply to those licensed occupations that have been prescribed in national regulations for this purpose.

Subclause (2) defines 'specified licensed occupation' as one that the national regulations have declared to be relevant for the purposes of this clause.  .

Clause 10
complements clause 9 and provides that a body corporate or partnership must not enter into contracts to perform prescribed work unless they have a relevant licence or are exempt from being licensed.  Prescribed work is defined under clause 4 and means work that under the national regulations is within the scope of work that may be carried out under the authority of a licence.  Businesses that this clause is intended to cover operate by contracting with the public to do prescribed work and then organising a licensed person to do the prescribed work.  Under subclause (1) it will be an offence to make such a contract without the relevant licence or exemption from being licensed.
Under subclause (2) where a contract to perform prescribed work has been made it will be an offence to employ a person to undertake that work unless he or she has a relevant licence or exemption from being licensed.  The intent of this provision is to capture employees of the body corporate or partnership rather than any sub-contractual arrangements that may exist.  For example a builder who enters into a contract with a consumer to build a house and then subsequently sub-contracts to another body corporate, partnership or individual all of the plumbing and electrical work for the house is not required to hold either a plumbing or electrical licence in relation to the sub-contracted work.  However, the company, partnership or individual who has contracted with the builder to perform either the plumbing or electrical work will require a relevant plumbing or electrical licence.

Offences committed under clause 10 go to the fundamental foundation of the national licensing system, premised on consumer protection and public and worker health and safety.  Therefore the highest maximum monetary penalty for a body corporate of partnership of $250,000 under the National Law is imposed for offences under both subclauses (1) and (2).
In the case of a contract by a partnership subclause (3) applies the clause to the individuals who are members of the partnership.
Clause 11
creates an offence for advertising or offering to do prescribed work when a person or business is not licensed to do so or is not exempt from licensing.

Subclause (1) provides an offence provision for a person who advertises or holds themself out to be able to do prescribed work in a particular licensed occupation without a relevant licence or exemption from being licensed.
Offences committed under subclauses (1)(a), (b) and (c) go to the fundamental foundation of the national licensing system, premised on consumer protection and public and worker health and safety.  Therefore the highest maximum monetary penalty under the National Law is imposed, $50,000 for an individual and $250,000 in the case of a body corporate.

Subclause (1)(a) for the penalty makes it clear that a penalty up to $50,000 and / or 12 months maximum imprisonment term can be imposed where an individual repeatedly advertises or holds out that they are licensed or licensed to carry out prescribed work when they are not.  It is not the intention of the National Law to have the maximum penalties of imprisonment apply to all licensed occupations that are admitted into the national licensing system.  Instead the penalty of imprisonment can only apply to those licensed occupations that have been prescribed in national regulations for this purpose.

Subclause (2) provides some circumstances that will be a defence to a prosecution for an offence under subclause (1).  Subclause (2)(a) provides a defence if at the time the advertisement was placed the person who is the subject of the advertisement was licensed to carry out the work referred to in the advertisement.
Subclause (2)(b) provides a defence if the defendant took all reasonable action to prevent or stop the advertisement from continuing once the person who is the subject of the advertisement ceased being licensed to carry out the work.

Subclause (3) clarifies that a person who, because of their business, prints or publishes an advertisement for another person does not commit an offence against subclause (1).

Subclause (4) makes it clear that for the purposes of this clause to carry out prescribed work includes carrying on a business that involves carrying on prescribed work.

Subclause (5) provides that to "advertise" includes tout or solicit and that the national regulations will prescribe the licensed occupations to which this clause will apply.
Clause 12
is complementary to clause 11 and provides that it is an offence for a person or business to hold out an unlicensed person to be in a licensed occupation or licensed to carry out prescribed work.
Offences committed under clause 12(1) and (2) go to the fundamental foundation of the national licensing system, premised on consumer protection and public and worker health and safety.  Therefore the highest maximum monetary penalty under the National Law is imposed, $50,000 for an individual and $250,000 in the case of a body corporate.
Subclauses (1)(a) and (2)(a) for the maximum penalty makes it clear that a maximum penalty of $50,000 and / or 12 months maximum imprisonment term can be imposed where an individual repeatedly holds out that another person is licensed or licensed to carry out prescribed work when they are not.  It is not the intention of the National Law to have the maximum penalties of imprisonment apply to all licensed occupations that are admitted into the national licensing system.  Instead the penalty of imprisonment can only apply to those licensed occupations that have been prescribed in regulations for this purpose.

Subclause (3) provides that a reference in the clause to carrying out prescribed work includes carrying on a business that involves carrying on prescribed work.

Subclause (4) provides that the national regulations will prescribe the licensed occupations to which this clause will apply.  
Clause 13
establishes the mechanism for the Licensing Authority to apply to a relevant tribunal or court for an injunction to restrain a person from engaging, whether actual or proposed, in conduct in contravention of the National Law or national regulations.  A relevant tribunal or court is defined under clause 4 and provides that a jurisdiction may nominate the tribunal or court to which the Licensing Authority may apply to be granted an injunction.
Subclause (4) uses the extraterritorial powers under clause 7 and provides that the injunction can state it applies in other participating jurisdictions.  The National Law has been framed this way to provide for the possibility of coverage in all participating jurisdictions and maximum flexibility to capture current legal practices and procedures.
This provision will enhance the ability of the Licensing Authority to achieve the optimum consumer protection and public and worker health and safety and complements the offence provisions under clauses 9, 10, 11 and 12.

Clause 14
creates an offence for a licensee to lend or allow the use of a licensee's licence by another person.  The integrity of the national licensing system is supported by this offence provision which has been inserted to curtail, and as far as possible, minimise the current practice of licensees lending their licences to other persons.  Lend should be taken to have its ordinary dictionary meaning – to permit the use of, to provide temporarily.  It is the intention of this offence provision that a licensee who provides their licence number to a person that is not licensed to enable that person to work within a licensed occupation, is captured under this offence.

Offences committed under clause 14 are such that consumer protection and public and worker health and safety can be severely compromised.  Therefore the highest maximum monetary penalty under the National Law is imposed, $50,000 for an individual and $250,000 in the case of a body corporate.  Paragraph (a) for the penalty makes it clear that a penalty up to $50,000 and / or 12 months maximum imprisonment term can be imposed where an individual repeatedly lends their licence or allows another person to use their licence.  It is not the intention of the National Law to have the maximum penalties of imprisonment apply to all licensed occupations that are admitted into the national licensing system.  Instead the penalty of imprisonment can only apply to those licensed occupations that have been prescribed in national regulations for this purpose.



Division 2
Application for licence
Clause 15
enables national regulations to be made to provide that an individual, partnership or a body corporate may make an application to be licensed for a specified occupation.  In relation to an individual acting in their capacity as a partnership under subclause (2)(b), further clarity on how individuals in a partnership may be eligible for a licence is provided at clause 16(2).  It is the intention of the National Law that each licensed occupation will specify in each occupational specific regulation who may be an applicant for that licence.  Therefore not all licence categories will enable a body corporate or partnership to be an applicant.

Clause 13(3) makes it clear that an application by a trust is precluded.  One of the principles for effective licensing is the ability to be able to identify those persons that are to be licensed.  Trust arrangements are generally not transparent.  The inclusion of this prohibition on trust structures under the national licensing system will prevent a person, who would otherwise not be permitted to hold a licence, being licensed due to their involvement in a trust arrangement.
Clause 16
provides the mechanism for an applicant to apply for a licence.
Subclause (1) requires that an application for a licence must be made to the Licensing Authority, in the approved form and accompanied by the prescribed fee payable to the prescribed person, and is to include any other documents reasonably required by the Licensing Authority.  The term "reasonably required" in this context has two intentions, firstly it must be necessary for the particular licensed occupation and it must be limited to only that information that is necessary to establish a person's eligibility to be licensed within a licensed occupation.  This subclause should be read in conjunction with clause 11(2) of Schedule 1 to this Schedule which indicates that a form is not completed unless all requirements contained in it are met.  Information supplied under this provision becomes protected information by Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.
Subclause (2)(a) requires an applicant to nominate their primary jurisdiction as part of the application process.  'Primary jurisdiction' is defined under clause 4.  While this provision is intended to assist regulatory authorities to know who is operating within their State or Territory, it has also been inserted to minimise an applicant's ability to 'jurisdiction shop' for the jurisdiction with the lowest licensing fees where no single national fee is prescribed.
Subclauses (2)(b) and (3) are cumulative provisions and subclause (3) provides for the regulation making powers to require a body corporate to nominate the required person as the nominee for the proposed licence.  Among other things, this will ensure that a body corporate can meet any skill related eligibility requirements for its licence, as such requirements cannot be satisfied by a corporate structure.  A nominee must personally hold the relevant licence for the licensed occupation, subclause (3)(a) refers.  To ensure that there is the necessary nexus between a nominee and a body corporate, subclause (3)(b) requires that the nominee must be a director or employee of the body corporate as provided by the national regulations.  Requiring a nominee to be a director is appropriate in the occupations where it is considered nominees should have significant influence over the operation or management of the body corporate.  However, such involvement may not always be necessary and for some occupations a nominee may primarily be used to identify the person in the corporation with the necessary technical or supervisory skills, in this case the nominee could be either a director or an employee of the body corporate.

Subclause (4) provides a regulation making power to enable occupational specific national regulations to specify the requirements in relation to who must be a nominee and how many nominees are required for each licensed occupation.

Clause 17 
details the powers available to the Licensing Authority to require further information or documents from applicants which are required to assist in deciding the application.  This provision has been inserted to make it clear that the Licensing Authority may only require such information or documents by written notice when such information is reasonable.  The information may be required to be verified by a statutory declaration.  An applicant that does not comply with a written request for information or documents will be taken to have withdrawn their application if the requested document or information is not provided to the Licensing Authority.  Information supplied under this provision becomes 'protected information' by Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.



Division 3
Eligibility for licence

This Division provides the high-level framework for the eligibility criteria that must be satisfied by an applicant or a licensee to be eligible to be issued or hold a licence for a specific licensed occupation.  This Division also adopts a licensing regime that requires a licensee to continue to be eligible to hold a licence.  As a consequence of the diverse occupations that will be admitted into the national licensing system, initially and in the future, specific criteria are not provided for in the National Law and will be prescribed in each specific regulation for each licensed occupation.  This approach will not only maximise consistent national application for the eligibility provisions but will ensure that only those eligibility criteria necessary for each licensed occupation, and any subcategories, are applied to that relevant occupation.
Clause 18
enables national regulations to be made for the eligibility criteria for a specified licensed occupation.
Subclause (1)(a) provides for those national regulations regarding qualifications, skills, knowledge and experience that are relevant to hold a licence for a specific licensed occupation.  The provision applies to a person or a nominee of a body corporate.

Subclause (1)(b) provides for national regulations that can be made  regarding personal probity requirements that will assist in establishing whether a person, or in the case of a body corporate, the person's nominee is a suitable person to hold a relevant licence.  While personal probity is not defined, clause 19 provides some examples of the matters that could be included in the national regulations.

Subclause (1)(c) provides for national regulations regarding financial probity and will assist in establishing whether a person is a suitable person to hold a relevant licence.  Clause 20 provides some examples of those matters that may be included in the national regulations regarding financial probity.  
Subclause (1)(d) makes it clear that a person, or in the case of a body corporate, the person's nominee who is an 'excluded person' is not eligible for licence.  It is not the intention of this provision that an excluded person is ineligible for all licensed occupations under the national licensing system, and only applies to the relevant licence within a licensed occupation from which the person has been excluded.  For the purposes of subclause (1)(d), clause 21 provides the circumstances where a person is an excluded person.

Subclause (1)(e) allows national regulations to be made in relation to any other eligibility requirement for a licensed occupation.  The national regulations can cover a variety of particular requirements according to each occupation.  An example could be a requirement to follow a direction or order of the licensing authority or a court or tribunal.  
Subclause (2) has been inserted to make it clear that for the purposes of an application by a partnership that the eligibility criteria can be met by either one partner of the partnership or by the partners jointly.  An example of where partners jointly may be eligible would be a partnership between a husband and wife seeking a licence to run an electrical business where one partner has the necessary qualification to meet the technical skills as an electrician and the other partner has the business skill qualifications.  However in every case one person in the partnership must possess all the occupational technical skills required and a licence would not be granted where the required technical skills were split between partners with partial qualifications.  If a partner meeting the skills eligibility requirements left the partnership, the partnership would no longer be eligible to hold a licence.
The intention is that eligibility requirements for partnerships are cumulative and where there are financial and personal probity requirements they can be applied to all partners.
Clause 19
provides for the establishment of national regulations to be made for personal probity requirements that an applicant or licensee may need to satisfy to be eligible for a licence, and continue to hold a licence.  It is not intended that subclause (2) limit the matters that can be detailed in the national regulations regarding the eligibility requirements for a specified licensed occupation, they are examples.
Subclause (2)(a) has been inserted to make it clear and transparent that a person's criminal history, as defined under clause 4, may be relevant to a person's eligibility to hold a specific licence for a licensed occupation.  Matters relating to the criminal history of an applicant, licensee or relevant person, are only valid to the extent that there is a connection between such criminal history and the inherent requirements for each occupation.  This connectivity test against the inherent requirements for each occupation has been adopted to minimise the availability of the range and type of criminal offences that can be considered and therefore may only apply where there has been an identified risk to public or consumer safety for a specific occupation.  Likewise traffic offence history of a licensee would invariably only be identified as a risk for relevant land transport licensed occupations.  The general national regulations will provide the criteria for how criminal history can be assessed and used when determining a person's eligibility.  Subclause (2)(a) should be read in conjunction with the "Sufficient regard to the rights and liberties of individual – Criminal History" provided in the Introduction of this Explanatory Memorandum.
The Note for subclause (2)(a) has been inserted to remove beyond doubt that consideration of a person's criminal history is subject to a participating jurisdiction's legislation that prohibits, or does not require the disclosure of spent convictions.  Spent convictions are those criminal offences that can no longer be used against the person who offended because, amongst other things, the amount of time that has passed since the offence was committed.
Subclause (2)(b) provides for the making of national regulations regarding a person's conduct in carrying out a business that may make a person ineligible to hold a specific licence for a licensed occupation and may deal with such matters where the duties of a director have resulted in action under corporations law.  If a person has been involved in carrying out a business and this has resulted in civil penalties being imposed or orders have been made against the person in relation to carrying out that business, this can also be a consideration for whether a person is eligible.  As with subclause (2)(a), the national regulations that can be made for the range and type of civil penalties or orders that can be considered, will not apply generically across all occupations but only where there has been an identified risk to public or consumer safety that warrants such consideration.

Subclause (2)(c) provides the regulation making power for those licensed occupations that require a person to have been security cleared to be able to participate in a licensed occupation.  The requirement for an applicant, licensee or relevant person, to be security cleared is only valid to the extent that there is a connection between such security risk and the inherent requirements for an occupation.  While this is an unusual provision that will rarely apply to licensed occupations, it is especially relevant to those occupations that deal with dangerous goods, such as explosives.

Subclause (3) defines a 'relevant person' whose personal probity can be checked to minimise the circumstances where a person can use a corporate structure to hide behind.  This would be appropriate where individuals who may have been prohibited from undertaking work within a licensed occupation use a corporate structure as a 'front', as their association with a body corporate as a 'relevant person' would deem it ineligible for a licence.  
Clause 20
enables national regulations to be made for the financial probity requirements that a person will need to satisfy to be eligible for a specific occupational licence.  In this clause a person is also taken to mean a body corporate by virtue of clause 12 of Schedule 1 to this Schedule where a person also includes a body corporate.
Subclause (2) provides some of the examples for those types of financial requirements or matters that may have national regulations made.  This subclause does not limit the types of financial matters that can be prescribed in the national regulations.  For example, it may be desirable to cover all monies owed by a licensee relating to the occupational area rather than limiting financial requirements to penalties and fines imposed by a court or tribunal.
The national regulations can apply different financial probity requirements to different kinds of licencees.  For example while failure to pay outstanding licensing fines and fees as set out in subclause (2)(b)(ii) may be a financial probity requirement relevant to all licencees, bankruptcy or insolvency may not be relevant to a licensee who works under supervision.
Clause 21
provides for certain people to be 'excluded persons' and therefore not to be eligible for a licence.  Only the most serious matters form the basis of the concept of an excluded person.  Consequently a person may be excluded only where there has previously been a decision made on that person's appropriateness to hold a licence.  A decision not to grant a licence or renewal as the applicant is an excluded person is reviewable and there are appeal rights for an applicant.

In addition, depending upon the relevant circumstances in which a decision has been made on the appropriateness of a person to hold a licence, it is possible that a person who has previously been found inappropriate to hold a licence at one level and is an excluded person for that level of licence may still be eligible for a lesser licence within that occupational area.  An example could be a person excluded from holding a licence as a contractor due to a failure in contract related matters rather than their technical skills, such a person could still be eligible to apply for a lesser licence in that occupational area where they would work under supervision.
Subclause (1)(a) prohibits a person from undertaking work within a licensed occupation (or to undertake the work that a disciplinary body has restricted) as a result of a decision made by a disciplinary body.  This clause only applies to a particular licence and does not encompass all categories of licences within a specific licensed occupation.  Disciplinary body is defined under clause 4 as:

(a)
the Licensing Authority, or


(b)
a court or tribunal of a participating jurisdiction, or


(c)
another person or body declared by an Act of a participating jurisdiction to be a disciplinary body for this Law.
Subclause (1)(b) applies where a person's relevant occupational licence has been cancelled by a disciplinary body and that body has ordered that the person cannot apply for the same occupational licence for a period of time.  Under clause 47(1) a person can be disqualified from applying for the same licence for any period up to five years or for the most serious cases a life ban may be imposed.
Subclause (1)(c) has been inserted to capture those circumstances where a person's licence has been cancelled by a court, tribunal or other disciplinary body before the National Law commenced.  If a period of time has been ordered that the person is unable to apply for the relevant licence then a person can not apply under the National Law until that period ends.  If there has been no period of time imposed by the court, tribunal or other person, the person will not be able to apply under the National Law for the relevant licence for two years.  The period of two years is calculated from the time that the licence was cancelled.

Subclause (1)(d) captures those situations where a person was previously refused a licence due to false or misleading information or a document being provided – where without the false document or information the person would have been ineligible for a licence.  It is the intention of this provision to send a strong message to any prospective licensees as deliberate actions, especially those actions that have the ability to compromise consumer confidence in the appropriateness of licensing of persons in the national licensing system, will incur a two year prohibition on being able to make an application for a relevant licence.

Subclause (1)(e) has been inserted to minimise those circumstances where a business partner or close associate of an applicant or existing licensee, is a person who has been cancelled or disqualified from participating in a licensed occupation.  The definition of 'close associate' under subclause (2) is one who exercises significant influence over the licensee, or operation or management of the relevant business.  It is the intention of this provision to stop a person with a cancelled or disqualified licence from being involved in the relevant occupation through alternative business structures, arrangements or 'fronts'.  Unlike 'relevant person' in clause 19, which applies only to a body corporate, a 'close associate' may have significant influence over an individual licensee or partnership as well as a body corporate.  However, this provision is less likely to be relevant to a licensee who works under supervision as it is aimed at those who are responsible for the prescribed work.
Subclause (1)(f) has the same intent as subclause (1)(e).  This subclause has been inserted to capture those situations where a business partner or close associate was cancelled and disqualified from holding a licence prior to the National Law commencing.  If a period of time has been ordered that the person is unable to apply for the relevant licence then a person can not apply under the National Law until that period ends.  If there has been no period of time imposed by the court, tribunal or other person, the person will not be able to apply under the National Law for the relevant licence for two years.  The period of two years is calculated from the time that the licence was cancelled.
Subclause (1)(g) provides a regulation making power for prescribing excluded persons.  
Subclause (1)(h) complements the offence provisions in clauses 9 to 12 which go to the foundation of national licensing system – unlicensed offences.  A person who has been convicted of offences under clause 9, 10, 11 or 12 will not be eligible to apply to be licensed for a period of 5 years from the date of conviction.
Subclause (2) provides a number of definitions for this clause.  The definition of a "licence" in this clause is based on the Mutual Recognition Act (1992) (Commonwealth) and consequently has an extended meaning to ensure that all forms of registration and licensing, however described, before the National Law was commenced, are included when considering if a person is an excluded person for the purposes of the National Law.


Division 4
Decision about application for licence

Clause 22
is an operative provision that requires the Licensing Authority to issue a licence if satisfied that the person meets the eligibility criteria or to refuse to grant the licence if the person is not eligible for the licence.

Clause 23
is cumulative to clause 22.  Subclause (1) provides that the Licensing Authority must give a notice to the applicant when a decision is made under clause 22.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.

Subclause (2) provides for the types of matters which must be included in any notice to an applicant when an application for a licence has been unsuccessful.
Clause 24
has been inserted to clarify that if the Licensing Authority does not make a decision to grant or refuse a licence within 120 days, then the applicant can consider that the licence was refused.  The time period may be extended provided that the period is agreed by the Licensing Authority and the applicant.  This provision has been inserted to make it clear that a failure to make a decision may be taken to be a refusal to grant the licence.  A refusal to grant a licence is a reviewable decision under clause 88.  This provision does not apply to those circumstances where an applicant has failed to supply further documentation or information under clause 17 or if an application is incomplete in accordance with clause 11 of Schedule 1 to this Schedule.



Division 5
Licences

Clause 25
provides that the style of actual physical licences will be approved by the Licensing Authority.  The decision will be published on the Licensing Authority's website as required by clause 154.  This will ensure a nationally consistent approach to the physical attributes of licences will occur as all forms of licences must be approved by the Licensing Authority.  
Clause 26
enables national regulations to specify the period of time for which a licence can be issued.  Under the National Law the maximum period that any licence can be issued is five years.
Clause 27
provides that a licence may be subject to conditions.  Paragraph (a) makes it clear that national regulations can be made specifying that a licence may be subject to conditions for a category of licence.  This provision has been inserted to maximise national consistency across all licensing arrangements, as only those licences types/categories declared under the national regulations can be subject to a condition and that condition must also be specified in the relevant occupational specific regulation.  It is the intention of this provision to minimise the occurrences where sub-categories of licence can be established by default through the imposition of conditions which may differ between jurisdictions.  This would be contrary to the purpose of the national licensing system as such individual conditions are more likely to be developed without appropriate policy consideration and/or risk assessment.  
However, there may be occasions where those considering a licence application may wish to deal with specific concerns about the individual applicant, where rejection of the application could be too severe.  Depending upon the issue this can be achieved by the Licensing Authority or its delegates either through the use of provisions to vary the licence under clause 42 or through the power of the Licensing Authority to issue directions under clause 101 in relation to the way the licensee carries out the licensed occupation.  The power to issue directions could be used in a situation where carelessness or inexperience is leading to compliance issues (that had not yet manifested into disciplinary action) and in such an instance the licensee could be directed, for example, to work under the direct supervision of another licensee for 3 months as a means of remedying the concern.
Paragraph (b) provides that a disciplinary body may impose conditions upon a licence; however, any such imposition of a condition would be the result of disciplinary action having been taken.
Clause 28
requires a licensee to notify the Licensing Authority within 14 days when there has been a change in the licensee's circumstances for certain occurrences.  This provides a positive obligation on the licensee to comply with this provision and creates an offence provision for failing to comply.
Paragraphs (a) and (b) are matters that must be notified when there is a change in a residential address or principal place of business.

Paragraph (c) provides for those changes in criminal history as detailed in the national regulations.  Criminal history in this instance is only to be taken as those criminal matters that have the necessary link with the inherent requirements of the occupation; that are prescribed for each occupational specific regulation; and would make a person ineligible for a licence if they were an applicant for a licence.  Also see "Sufficient regard to the rights and liberties of individual – Criminal History" provided in the Introduction of this Explanatory Memorandum.

Paragraph (d) provides that national regulations may specify other circumstances that must be notified to the Licensing Authority.  
The maximum penalty for an offence against this clause is $10,000 in the case of an individual and $50,000 for a body corporate.  The penalty has not been set at the lowest amount imposed in the National Law to enable the court to have the appropriate discretion.  This allows the court to distinguish between cases where the notification is purely administrative in nature and cases where changes in a licensee's circumstances could pose a significant risk to the public.
Clause 29
creates a positive obligation on a person to return their licence to the Licensing Authority, within 7 days, when notified in writing that the licence has been suspended, cancelled or revoked.  This provision only applies to those licensed occupations that have been specified in the national regulations as being applicable.  While a reasonable excuse for this offence provision is included, the reasonable excuse only applies to the period of time for return.
Subclause (2) requires the Licensing Authority to return the licence to the licensee immediately after the suspension ends.

Subclause (3) provides that the national regulations will prescribe the licensed occupations to which this clause will apply.
Clause 30 
provides that a licence issued under the National Law is not transferable.  Accordingly, the licence is not personal property, and therefore cannot be used as security, for the purposes of the Personal Property Securities Act 2009 (Commonwealth).


Division 6
Renewal, variation and surrender of licence

This Division enables national regulations to provide for the renewal, variation or surrender of a licence.  
Clause 31
provides the mechanism for an applicant to apply to renew a licence.  
Subclause (2) requires that an application for renewal of a licence must be made to the Licensing Authority, in the approved form and accompanied by the prescribed fee payable to the prescribed person, and is to include any other documents reasonably required by the Licensing Authority.  The term "reasonably required" in this context has two intentions, firstly it must be necessary for the particular licensed occupation and it must be limited to only that information that is necessary to establish a person's eligibility to renew a licence within a licensed occupation.  This subclause should be read in conjunction with clause 11(2) of Schedule 1 to this Schedule which indicates that a form is not completed unless all requirements contained in it are met.  Information supplied under this provision becomes protected information by Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.
Clause 32
details the powers available to the Licensing Authority to require further information or documents from applicants which are required to assist in deciding the application for renewal.  This provision has been inserted to make it clear that the Licensing Authority may only require such information or a document by written notice when such information is reasonable.  The information may be required to be verified by a statutory declaration.  An applicant that does not comply with a written request for information or documents will be taken to have withdrawn their application if the requested document or information is not provided to the Licensing Authority.  Information supplied under this provision becomes 'protected information' under Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.

Clause 33
establishes the continuing eligibility requirements that a licensee must meet.  This provision has been inserted to make it clear that when a licensee makes application for the renewal of their licence that the eligibility requirements under clauses 18 to 21 are applicable.  This provision also provides that national regulations can also be made in relation to an application for renewal.  Clauses 22 to 24: decision about application; notice of decision to be given to applicant and failure to decide application; are applicable to this provision, as an application for renewal in this regard is to be taken as an application for the grant of a licence.

Clause 34
makes it clear that if a licensee applies to renew their licence then the licensee is deemed to be licensed until the Licensing Authority decides to either renew the licence or refuse to renew the licence.  This clause has been inserted to provide certainty to licensees so they are not inadvertently captured by the offence provisions for being unlicensed.  For consumers it provides a certainty as to whether or not they would be covered under various insurance schemes.  
Clause 35
provides the mechanism to have a licence restored where a licence has lapsed because the licensee did not renew it.  The application of the restoration provisions (clauses 35 to 39) is limited to the licensed occupations specified in the regulations.

Subclause (1) makes it clear that the restoration provisions only apply for a maximum period of three months after the expiry of the licence.  This means that for this provision to be invoked a former licensee must lodge an application with the Licensing Authority before the expiry of three months.

Subclause (2) has been inserted to make it clear that an application for restoration of a licence cannot be made where a licence has been cancelled or during any period the licence is suspended.

Subclause (3) requires that an application for restoration of a licence must be made to the Licensing Authority, in the approved form and accompanied by the prescribed fee payable to the prescribed person, and is to include any other documents reasonably required by the Licensing Authority.  The term "reasonably required" in this context has two intentions, firstly it must be necessary for the particular licensed occupation and it must be limited to only that information that is necessary to establish a person's eligibility to renew a licence within a licensed occupation.  This subclause should be read in conjunction with clause 11(2) of Schedule 1 to this Schedule which indicates that a form is not completed unless all requirements contained in it are met.  Information supplied under this provision becomes protected information by Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.
Clause 36
details the powers available to the Licensing Authority to require further information or documents from applicants which are required to assist in deciding the application for restoration.  This provision has been inserted to make it clear that the Licensing Authority may only require such information or a document by written notice when such information is reasonable.  The information may be required to be verified by a statutory declaration.  An applicant that does not comply with a written request for information or documents will be taken to have withdrawn their application if the requested document or information is not provided to the Licensing Authority.  Information supplied under this provision becomes 'protected information' under Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.
Clause 37
has been inserted to make it clear that when a licensee makes an application for the restoration of their licence that the eligibility requirements under clauses 18 to 21 are applicable.  This provision also provides that national regulations can also be made in relation to an application for restoration.  Clauses 22 to 24: decision about application; notice of decision to be given to applicant and failure to decide application; are applicable to this provision, as an application for restoration in this regard is to be taken as an application for the grant of a licence.

Clause 38
makes it clear that if a licensee applies to restore their licence then the licensee is deemed to be licensed until the Licensing Authority decides to either restore the licence or refuse to restore the licence.  This clause has been inserted to provide certainty to licensees so they are not inadvertently captured by the offence provisions for being unlicensed.  For consumers it provides a certainty as to whether or not they would be covered under various insurance schemes.

Clause 39
provides that if a person's licence is restored the licence is in effect back dated to when the licence expired.
Clause 40
enables a licensee to make an application to the Licensing Authority to vary their licence.  This provision would normally be used by a licensee who, after being licensed, may have acquired additional qualifications or skills relevant to the occupation and wants them recognised by the Licensing Authority.

Subclause (2) provides that an application to the Licensing Authority in the approved form, be accompanied by the prescribed fee payable to the relevant person and include any other required documents that the Licensing Authority reasonably requires.  National regulations may also be made that would also need to be complied with when making such an application.  This subclause should be read in conjunction with clause 11(2) of Schedule 1 to this Schedule which indicates that a form is not completed unless all requirements contained in it are met.  Information supplied under this provision becomes protected information by Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.
Clause 41
is identical to the concepts for grant, renewal and restoration of a licence and has been inserted to make it clear that when a licensee makes an application for the variation of their licence that the eligibility requirements under clauses 18 to 21 are applicable.  This provision also provides that national regulations can also be made in relation to an application for variation of a licence.  Clauses 22 to 24: decision about application; notice of decision to be given to applicant and failure to decide application; are applicable to this provision, as an application for variation is to be taken as an application for the grant of a licence.  
Clause 42
enables the Licensing Authority to vary a licensee's licence on its own initiative.  A variation of licence under this clause may be applied to a category of licences or for an individual licence.  Circumstances where the Licensing Authority may seek to vary a licensee's licence could include imposing conditions on a class of existing licensees where there are changes to skills requirements due to technological change requiring additional training, a change in the scope of work resulting in a new category of licence or for an individual a variation is required, as the licensee no longer retains a specific category of licence.  
Subclause (2) provides the notice requirements that the Licensing Authority must comply with if it is proposing to vary the licence.
Subclauses (3), (4) and (5) have been inserted to provide for the rights of a licensee in being able to make a written submission about the proposed variation and that the Licensing Authority must consider any such submission if made within a 28 day period.  A decision on whether the variation of the licence will occur can only be made by the Licensing Authority after it has received a submission from the licensee or after the 28 day period for lodgement of the submission has expired.  
Subclauses (6) and (7) require that the licensee must be given a written notice regarding the decision to vary the licence.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.  Due to the possible impact of a variation upon a licensee, a decision to vary a licence is a reviewable decision under clause 88.
Clause 43
provides for a licensee to surrender their licence in accordance with the requirements that may be specified in the national regulations.  
Clause 44
provides that the Licensing Authority may revoke a licence that has been issued by the Licensing Authority as a result of an administrative error, provided that revocation occurs not later than 28 days after the Authority becomes aware of the error.  It is the intention that a licence mistakenly issued to a person of a similar name would be captured by this provision.  
Subclause (3)(b) has been inserted to make it clear that the person must be notified of the decision and has the right to have the decision to revoke the licence reviewed.  A decision to revoke a licence is a reviewable decision under clause 88.

To make it clear that a person does not inadvertently become liable to an offence for undertaking work when not licensed under clause 9, a decision to revoke a licence only takes effect on the day the notice is given to the person or at any later date specified in the notice, subclause (4) refers.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.
Clause 45
has been inserted to provide that a replacement licence may be issued under certain circumstances.  In this instance a 'licence' refers to the physical licence – ie licence card or document.  If a licence is lost, stolen, destroyed or damaged a licensee may make an application, in the approved form, and pay any fee that is applicable.  Information supplied under this provision becomes protected information by Part 8 Division 2 and as such will be protected by the confidentiality obligations under the proposed legislation.

PART 3—DISCIPLINARY PROCEEDINGS AND ACTION

For the purposes of the national licensing system, this Part provides for the types of disciplinary proceedings that can be instituted, when such proceedings can occur, the disciplinary action that can be taken and the processes that the Licensing Authority must follow.  This area of the National Law has been assessed against best regulatory practice and includes the concept of 'immediate suspension' and 'show cause' notices and has been developed to minimise inconsistent application and decision making processes.  


Division 1
Preliminary

Clause 46
provides for disciplinary proceedings to be taken against a former licensee in relation to their behaviour while a licensee.  The intention to apply disciplinary proceedings against a former licensee provides a 'safety net' to enable action where a licensee may have surrendered their licence knowing that an investigation was being conducted into their conduct, disciplinary action was on foot or substantial misconduct was not detected as a licensee.  These provisions are only available where the behaviour has occurred within the previous six years.  It is not the intention of this provision that the full range of disciplinary action options can apply to a former licensee.

Subclause (3) makes it clear that the provisions relating to immediate suspension (clauses 49 and 50) are not applicable to a former licensee.
Clause 47
defines "disciplinary action" by a range of actions that may be imposed.  Subclause (1) establishes a hierarchy of actions commencing with giving a reprimand to the most extreme action of cancelling a licence and disqualifying that licensee from being able to apply for a licence for life.  
Subclause (1)(a) provides that the disciplinary body may reprimand a licensee and action could occur where their behaviour is considered minor or it is the first time that a licensee has come to adverse notice.

Subclause (1)(b) enables the disciplinary body to be able to direct a licensee to do or not to do something.  It could encompass a range of circumstances from administrative actions with records or reporting to the way a licensee undertakes their work.  A limitation on the way that a licensee undertakes their work that is conduct related may be more appropriately dealt with under subclause (1)(d).

Subclause (1)(c) requires a licensee to give the Licensing Authority an undertaking that they will do something.  This is an enforceable undertaking and failure to comply with such an undertaking may result in additional disciplinary action.

Subclause (1)(d) allows the disciplinary body to impose a condition on a licensee's licence.  A condition imposed on a licensee's licence may relate to, amongst other things, a requirement to have work supervised, a limitation on the scope of work authorised, or reporting on administrative matters to the Licensing Authority.

Subclause (1)(e) establishes that disciplinary action can result in the imposition of demerit points.  Any demerit point scheme if implemented for a specific licensed occupation will be specified in the national regulations.

Subclause (1)(f) provides that the licensee may be required as part of disciplinary action to pay a penalty to the Licensing Authority.  The guiding principles for the amounts and range of penalties will be set out in the national regulations.  This type of disciplinary action is not available if the behaviour of a licensee has resulted in a penalty being imposed by a court or tribunal (see also clauses 56(3) and 59(3)).  To take disciplinary action against the licensee for the same occurrence would impose a double penalty against the licensee.  Other disciplinary action would need to be taken in this instance.

Subclause (1)(g) provides the framework to suspend a licensee's licence.  Any suspension of a licensee's licence must be for a stated period of time, for instance three months, and the time of the applicable suspension will be subject to the severity of the behaviour warranting the suspension being taken.  While a licensee is suspended they are deemed to be unlicensed and cannot undertake work within the relevant licensed occupation.

Subclause (1)(h) is a twofold disciplinary action that requires that a licensee's licence be cancelled and the person is also subject to a prohibition on being able to apply for the same type of licence for a period of time.  Under this provision a licensee can only be disqualified from applying for a specified licence for a period of not more than 5 years.

Subclause (1)(i) is for the most serious types of behaviour and repeat occurrences that would justify such extreme disciplinary action to be taken.  This subclause also provides also for twofold disciplinary action - the action of cancelling a licensee's licence and disqualifying that person from ever being able to apply for that relevant occupational licence for life.
Subclause (2) applies to former licensees only and provides the disciplinary action that may be applied to such persons.  Former licensees may be directed to do or not to do something; be required to pay the Licensing Authority a penalty that is not more than a prescribed amount; and be disqualified from applying for a specified licence either for a period of not more than 5 years or for life.  There is no requirement for a licence to be cancelled as a former licensee does not hold a licence.  This provision is subject to clause 46(2) which requires that the behaviour of the licensee occurred within 6 years of the disciplinary proceedings commencing.  
Subclause (3) makes it clear that the disciplinary action listed in subclause (1) is in a hierarchy of actions – least serious action to most serious.  The hierarchy has specific relevance to Division 4, show cause process, as it provides under clause 56(1)(b) that the Licensing Authority can decide after going through the show cause process, to take other disciplinary action if that action is less serious than the original disciplinary action proposed.  Accordingly, in such circumstances where the action proposed is less than the action specified in the show cause notice, a new show cause process will not have to be commenced.



Division 2
Grounds for disciplinary action

Clause 48
prescribes the types of grounds that can result in disciplinary action being taken against a licensee.  This provision only applies to behaviour in relation to a specific licence within a licensed occupation.  Accordingly, if a licensee holds two different types of licences, for example plumbing and electrical, action may only be taken against one licence unless the behaviour would affect both licences.  In such a situation it is the intention of the legislation, by virtue of clause 52(2)(b) that action would need to be taken against both licences.  
Subclause (1)(a) provides that disciplinary action can be taken against a licensee who has contravened this Law or the national regulations made under this Law.  "Contravene" is defined under Schedule 1 to this Schedule and is taken to include "fail to comply with".  
Subclause (1)(b) deals with the licensee contravening:

(i)
a prescribed Act or regulation of the Commonwealth or a State or Territory, or


(ii)
a prescribed provision of an Act or regulation of the Commonwealth or a State or Territory.

The inclusion of a prescribed Act, regulation or a provision of an Act or regulation is to enable those Acts and national regulations that deal with how a licensee performs their work to be captured under this provision.  This provision makes it clear that if a licensee that does not undertake licensed work, according to the requirements of the jurisdiction in which the work is being conducted, that disciplinary action may be taken against the licensee for that behaviour.  "Contravene" is defined under Schedule 1 to this Schedule and is taken to include "fail to comply with".
Subclause (1)(c) supports Part 2, of the National Law that adopts the continuing eligibility regime for a licensee - a person must at all times be eligible for a licence, as if that person was making an application for the licence.  This provision makes it clear that if a licensee is no longer eligible for a particular licence held by the licensee then disciplinary action can be taken.
Subclause (1)(d) makes it clear that if a licensed occupation has requirements for ensuring that skills are maintained or training requirements, then those requirements must be satisfied.  Therefore a licensee who has not completed the prescribed skills maintenance requirements or prescribed training requirements, may have disciplinary action taken against their licence.
Subclause (1)(e) provides that if the licensee has not paid a fee or other amount required to be paid under:

(i)
this Law, or


(ii)
a prescribed Act of the Commonwealth or a State or Territory,
then disciplinary action may be taken against the licensee.  This provision is not limited to 'fees' it also includes any 'other' amount.  This provision has been inserted to make it clear that if a Court or Tribunal was to order that an amount be paid as compensation for work undertaken, or not completed, and that Act is listed in the national regulations as being an Act that applies, it would be captured by this provision.  
Subclause (1)(f) - captures those situation where the licensee has not complied with an order made by a disciplinary body in relation to the carrying out of the licensed occupation.  "Disciplinary body" is defined under clause 4.  This provision has been framed broadly so as not to restrict its application to specific orders as each order that is issued to a licensee will depend on the individual circumstances and assessment by the disciplinary body to those individual matters.  
Subclause (1)(g) captures those situation where the licensee has not complied with a direction made by a disciplinary body to do or not to do something.  Disciplinary body is defined under clause 4.  
Subclause (1)(h) provides that disciplinary action may be taken against a licensee who does not comply with a direction relating to the way in which a licensee carries out a licensed occupation, clause 101 refers.  
Subclause (1)(i) makes it clear that if the licensee's licence was obtained on the basis of information or a document that was false or misleading then disciplinary action can be taken.  The seriousness of the false or misleading information or document, for example the person would not otherwise have been granted a licence, will have an influence on the severity of the disciplinary action taken.  It is the intention of this provision that as no offence provision for this behaviour is applied in the National Law, that if the action should result in the licence being cancelled, this action can occur without other prosecutorial action having to occur before disciplinary action can be taken.

Subclause (1)(j) provides that if the licensee has contravened a condition of the licensee's licence or an undertaking given by the licensee to the Licensing Authority, disciplinary action may be taken.  Contravene is defined under Schedule 1 to the Schedule and is taken to include fail to comply with.

Subclause (1)(k) provides that disciplinary action may be taken if the licensee has failed to maintain insurance the licensee is required by the national regulations to maintain.  This provision will not to apply to all licensed occupations admitted into the national licensing system.  Insurance requirements are only applicable to those licensed occupations that have it listed as a requirement under the occupational specific regulation.

Subclause (1)(l) provides that if an immediate suspension ground exists in relation to the licensee then disciplinary action can be taken.  The intention of this provision is to enable a person who has been immediately suspended to have processes taken, to either further suspend the licence for an extended period or cancellation of the licence, without that licensee being able to recommence work within that licensed occupation.  
Subclause (2) provides the mechanism for the national regulations to state the matters where an automatic cancellation or suspension of a licence can occur.  This provision is designed to cater for purely administrative matters, for example the requirements relating to a corporate body losing its nominated person.  This clause will need to be interpreted in accordance with any matters that are set out in the national regulations made under clause 160(2)(g)(iii).  The national regulations will include the grounds on which licensees are automatically suspended or cancelled, the processes to be followed by the Licensing Authority, notices required to be given to a licensee, any period of effect for the suspension or cancellation and internal review and appeal rights.  


Division 3
Immediate suspension

Clause 49
provides the grounds that apply where immediate suspension of a licensee's licence can occur.  The provision for immediate suspension action is one of 'last resort'.  This is the most serious action that can be taken against a licensee as the process for an immediate suspension of a licence circumvents the normal disciplinary provisions.  The licensee becomes suspended (unlicensed) prior to any natural justice principles or process being implemented.  
Subclause (1) provides for the grounds for when immediate suspension of a licensee's licence exists:


(a)
the licensee is bankrupt or insolvent.  This provision is only available to classes of licences that are listed in the national regulations (subclause (2)).  Bankrupt and insolvent is also clarified by subclause (3);

(b)
the licensee has contravened a relevant law.  Contravened has an extended meaning under clause 12, Schedule 1 to this Schedule, and is taken to include failed to comply with.  A relevant law is defined under subclause (3) as meaning an Act, regulation, code of practice or standard that is listed in the national regulations;

(c)
the licensee has misappropriated funds held on trust by the licensee; or


(d)
the licensee has been charged with or convicted of an offence that, under the national regulations, would make the person ineligible to hold a licence.  This means only those criminal offences that are listed in the occupational specific national regulations for that particular type of licence are applicable.  Also see "Sufficient regard to the rights and liberties of individual – Criminal History" provided in the Introduction to this Explanatory Memorandum, in relation to 'charges'.  
Subclause (2) makes it clear that immediate suspension for bankruptcy or insolvency only applies to members of a prescribed class of licences.  This is the mechanism which could ensure that this ground is not relevant for licensees who are required to work under supervision.

Subclause (3) provides a definition of 'bankrupt or insolvent' for those classes of licence where this ground is prescribed.  It also provides a definition of 'convicted'.  Accordingly, immediate suspension action can occur when a licensee has been charged with an offence that under the national regulations would make the person ineligible to hold a licence.  Provisions relating to 'charged with an offence' have been accepted by jurisdictions when it can be justified on public safety/interest grounds.  For example, a public passenger driver (school bus driver) who is charged with a sexual offence against minors or a real estate agent who is charged with misappropriation or theft of trust monies.  This provision is not inconsistent with Health Practitioner Regulation National Law 2009.  Also see "Sufficient regard to the rights and liberties of individual – Criminal History" provided in the Introduction to this Explanatory Memorandum.

Subclause (3) also defines 'relevant law' and allows it to be prescribed in national regulations.  
Clause 50
Subclause (1) provides that a written notice must be given to a licensee if the Licensing Authority is going to suspend the licensee's licence.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.
However, the Licensing Authority must base such a decision on whether a ground exists to take action and it is also necessary in the public interest to suspend the licence.  Provisions for immediate suspension are a regulatory best practice mechanism for matters where public health and safety are at high risk, or the public interest is so vastly compromised that the disadvantages to the licensee are outweighed by the greater needs of the community.  Therefore, a decision to exercise the power to immediately suspend a licensee must be appropriately based on evidence that would meet both a public interest test and at least one of the immediate suspension grounds.  This test at clause 50(1) is cumulative and both grounds must apply.  For example, the public interest test would not necessarily be satisfied for a taxi driver who is declared bankrupt, however a real estate agent who controls huge trust funds would meet a public interest test if they declared bankruptcy, as that trust money belongs to other persons.  
Subclause (2) provides the "written notice" information that the Licensing Authority must include so the licensee is appropriately informed.  The notice must include: the decision; reasons for the decision; period of suspension (can be a time period or a specified event); and how the licensee may apply for a review of the decision.  A decision to suspend a licensee's licence is a reviewable decision under clause 88.
Subclause (3)(a) provides that the decision to suspend a licensee's licence will take effect when the notice is given to the licensee.  
Subclause 3(b) deals with the period that the suspension will remain in force.  Under subclause (3)(b)(i), the suspension will remain until such time as the Licensing Authority revokes the decision – for example other disciplinary action or some other event (such as a criminal hearing in a Court) has culminated.  Subclause (3)(b)(ii) provides that the suspension is revoked as a result of a decision being made by a Court or Tribunal.  This would occur where a licensee has appealed the Licensing Authority's decision to suspend the licensee to a Court or Tribunal under Part 5, Division 2 of the National Law.



Division 4
Show cause process

Clause 51
provides that the show cause process under Division 4 is only applicable to those jurisdictions that have declared that this process is applicable.  It is not the intention of this provision or the National Law that a show cause process can be obviated where disciplinary proceedings are conducted by the Licensing Authority.  The clause also applies to former licensees as clause 46(3) provides that any reference to a licensee is to be taken as a reference to a former licensee.

Clause 52
requires that where the Licensing Authority believes on reasonable grounds that disciplinary action should be taken that a notice must be given to the licensee.  Subclause (2) provides for the licensee's natural justice rights by requiring that the licensee be notified of:


(a)
the proposed action that the Licensing Authority is intending to take.  The proposed action must be one (or more) of the disciplinary action/s listed at clause 47.  

(b)
the licence that will be affected.  This provision requires that if a licensee holds more than one licence all licences where proposed action is to be taken must be listed; 


(c)
the reasons for the proposed action;


(d)
an outline of the facts and circumstances forming the basis for the ground;


(e)
how the licensee may, within a stated period of time, make a representation as to show why the proposed action should not be taken.

Subclause (3) is cumulative to subclause (2)(e) and provides that at a minimum the licensee must be given 14 days to make a representation about the proposed action.  The period of time given to a licensee must be calculated from the day that the licensee would actually receive the notice (ie allowing for postage) to ensure that a minimum of 14 days was provided.  However, the provision must also be read in conjunction with the service provisions at clauses 157 and 158.  Provided that the notice is served in accordance with those provisions the minimum 14 day period is not dependent on when the licensee actually receives the notice - for example, if the Licensing Authority served a notice on the licensee at the last known address given to the Authority for serving notices, and the licensee had a redirection on their mail, and the licensee received only 8 days to respond, the Licensing Authority is taken to still have complied with the requirements of subclause (3).

Clause 53
provides a licensee an opportunity to make written representations and/or oral representations to the Licensing Authority.  The ability to make an oral representation is dependent upon the licensee ensuring that the representation is made within the time period provided in the show cause notice and at a place agreed between the Licensing Authority and the licensee.  
Subclause (2) has been inserted to make it clear that the Licensing Authority must keep a record of any oral representations.
Clause 54
has been inserted to make it clear that the Licensing Authority must make a decision on whether a ground exists for disciplinary action within 28 days after the show cause period ends.
Clause 55
provides the mechanism to stop the disciplinary process where the Licensing Authority no longer believes that a ground may exist to take disciplinary action.  Paragraph (b) requires that the Licensing Authority must advise the licensee, through a notice, of a decision not to proceed.

Clause 56
enables the Licensing Authority, after consideration of a licensee's written and/or oral representations, to take the proposed action: subclause (1)(a).  Alternatively subclause (1)(b) provides that the Licensing Authority can take one or more actions that are less serious (as indicated in the hierarchy of actions - clause 47) than the proposed action.  The hierarchy of actions has been established under clause 47 so a different disciplinary action, provided it is a lesser action, can occur without commencing an additional show cause notice process.  It is the intent of subclause 56(1) that any decision by the Licensing Authority to impose a higher disciplinary action than the proposed action specified in the show cause notice, can only occur with a new show cause notice process being instituted.

Subclause (2) provides the matters that the Licensing Authority must consider when deciding to take the disciplinary action.  This provision has been inserted to provide, as far as possible, for a nationally consistent approach regarding the assessment of the licensee's licensing history, what type of law has been contravened, and the severity of the contravention and the period of time for which the contravention continued.  
Subclause (3) has been inserted to make it clear that it is not the intention of the National Law to impose a further penalty upon a licensee through the disciplinary process (clause 47(1)(f)), if that licensee has already received a fine by a court or tribunal for the same behaviour.

Subclause (4) makes it clear that after the Licensing Authority has made a decision to take disciplinary action it must provide a written notice to the licensee.  The time period for the Licensing Authority to make a decision is not unlimited and this clause must be read in conjunction with clause 54.  It is a requirement under clause 54 that the Licensing Authority must make a decision within 28 days after the show cause period.  
Subclause (5) provides the written notice information that the Licensing Authority must include so the licensee is appropriately informed of the disciplinary action.  The notice must include: the decision; reasons for the decision; and how and within what time period the licensee may apply for a review of the decision.  A decision to take disciplinary action is a reviewable decision under clause 88.
Subclause (6) provides that the decision to take disciplinary action will take effect when the notice is given to the licensee or any later date specified in the notice.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.  
Division 5
Disciplinary proceeding before tribunal 


or court

Clause 57 
provides that the disciplinary proceedings before a tribunal or court under Division 5 are only applicable to those jurisdictions that have declared that this process is applicable.  The Division provides an appropriate mechanism for those jurisdictions to disallow the show cause process where all disciplinary decisions (proceedings and action) are conducted in the first instance by a tribunal or court.  The clause also applies to former licensees as clause 46(3) provides that any reference to a licensee is to be taken as a reference to a former licensee.  A relevant tribunal or court means a tribunal or court that has been declared by a law of the jurisdiction to be a relevant tribunal or court for that jurisdiction for the purposes of the National Law (clause 4).

Clause 58 
provides the mechanism for the Licensing Authority to apply to a relevant tribunal or court where the Licensing Authority believes there are reasonable grounds to take disciplinary action against a licensee.

Clause 59
provides the mechanism for the relevant tribunal or court after hearing the matter about a licensee to decide whether the licensee has no case to answer (subclause (1)(a)) or that a ground exists to take disciplinary action against the licensee (subclause (1)(b)).

Subclause (2) provides that the relevant tribunal or court may take a disciplinary action under clause 47 if it decides a ground exists to take disciplinary action against the licensee.

Subclause (3) has been inserted to make it clear that it is not the intention of the National Law to impose a further penalty upon a licensee through the disciplinary process (clause 47(1)(f)), if that licensee has already received a fine by a court or tribunal for the same behaviour.
Clause 60
provides that if the relevant tribunal or court decides to take action under clause 59(2) then the Licensing Authority must apply that decision against the licensee's licence.  However, this clause does not apply if a relevant tribunal or court stays the decision due to the matter being appealed.

PART 4—MONITORING AND ENFORCEMENT



Division 1
Power to obtain information

Clause 61
provides powers to an authorised officer to obtain information from people, not just licensees, and to require information to be given to an authorised officer where an authorised officer believes an offence has been committed against the National Law or a prescribed Act.  This clause is subject to the requirement that any belief that an offence has been committed and a person may be able to give information must be reasonably held.

Subclause (2) requires that a written notice must be given to the person.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.  
Subclause (2)(a) requires the notice to provide the information that must be given to the authorised officer, the time in which that information must be given and how that information is to be given.  Any request as to time or how the information must be given must be reasonable.

Subclause (2)(b) provides alternative requirements that may be expressed in the notice if the person is to attend before an authorised officer.  If attendance is required the notice must state a reasonable time and reasonable place where the person must attend.  The notice must further stipulate whether attendance is to answer questions or to produce documents.
Clause 62
creates an offence provision where a person fails to provide information as required under clause 61(2)(a).  This offence provision is subject to a defence of reasonable excuse for failure to produce the information request.  Subclause (3) further extends what is a reasonable excuse defence if compliance with clause 61(2)(a) might tend to incriminate the person.  
The maximum penalty for an offence against this subclause (1) is $10,000 in the case of an individual and $50,000 in the case of a body corporate.

Subclause (2)(a) creates an offence provision where a person fails to attend before an authorised officer as required in the notice given under clause 61(2)(b), does not continue to attend until excused, fails to answer questions or fails to produce documents as required under the notice given under clause 61(2)(b).  This offence provision allows for non-compliance with the requirements if there is a reasonable excuse.  Subclause (3) further extends what is a reasonable excuse defence if compliance might tend to incriminate the person.  
The maximum penalty for an offence against this subclause (2) is $10,000 in the case of an individual and $50,000 in the case of a body corporate.

Clause 63
provides that an authorised officer may require a licensee to make available, or produce, for inspection a document at a reasonable time and place.  The clause is subject to the requirement that the licensee has access to the document and is required to keep the document, or that otherwise relates to an obligation under the National Law or a prescribed Act.  
Subclause (2) provides the offence provisions for failure to comply with subclause (1).  This offence provision allows for non-compliance with the requirements if there is a reasonable excuse.  The maximum penalty for an offence against subclause (1) is $10,000 in the case of an individual and $50,000 in the case of a body corporate.
Clause 64
provides the authorised officer with powers in relation to documents produced under clause 61 or 63.  Subclause (1) provides that an authorised officer may inspect, make a copy or extract and keep the document if it is necessary for the investigation being conducted.  
Subclause (2) requires an authorised officer who retains a document provided under clause 61 or 63 to issue a receipt to the person who produced the document.  A person who produced the document, or is otherwise entitled to possess the document, is permitted to inspect, make a copy or take an extract of the document.  Any such inspection or copying is only to occur at a reasonable time and place decided by the authorised officer.


Division 2
Power to enter places
Clause 65
provides the powers for an authorised officer to enter and inspect a place.  "Place" is defined in clause 4 to include land or premises but not a vehicle.  
Subclause (1) provides that an authorised officer may enter and inspect a place for the purposes of investigating:


(a)
whether this Law or a prescribed Act is being complied with;  or


(b)
whether work being carried out under a licence has been, or is being, carried out in accordance with this Law or a prescribed Act.
The term 'investigating' has its ordinary meaning for the purposes of the National Law which includes examining, ascertaining or looking into and must be used in this way for the purposes of this clause.  
Subclause (2)(a) provides that an authorised officer may enter a relevant place:

(i)
with the consent of the occupier or person in control of the relevant place, or


(ii)
during times prescribed work is being carried out at the relevant place, or


(iii)
if it is a public place and the entry is made when it is open to the public, or

(iii)
if the entry is authorised by a warrant.
A "relevant place" is a subset of a "place" and is also defined in clause 4.  In summary it includes land or residential premises (including a caravan) at which prescribed work has been, is being, or is about to be carried out but does not include a vehicle (other than a caravan).  The definition of relevant place has been cast broadly to provide for access to residential premises where licensed work is being undertaken to ensure that work undertaken at that premises can be inspected for compliance with such matters as building codes etc.  The definition has been limited to ensure that it does not authorise entry into other parts of the residential premises where work is not being undertaken, nor does it allow for entry into any residential premises where work that may be carried out under authority of a licence is not being conducted – in both such instances entry would have to be under warrant as provided for under clauses 66 to 69.

Entry under subclause 2(a)(i) with the consent of the occupier is qualified by subclause (3) that provides that an authorised officer may enter a premises without consent if it is reasonable to contact the occupier or person in control of the place for the purposes of obtaining consent.

Subclauses (2)(a)(ii) and (iii) provide the general right of entry provisions to enable an authorised officer to conduct compliance and enforcement monitoring and auditing processes to ensure work conducted under the licence is in accordance with the requirements specified under the appropriate conduct legislation.

Subclause (2)(b) clarifies that if the place where entry is sought is not a relevant place at which prescribed work has been, is being, or is about to be, carried out, then a search warrant must be obtained.  
Subclause (4) provides that where prescribed work is being performed in a home an authorised officer cannot enter without the occupier's consent or a warrant.  Where entry is made to a relevant place that is a business premises but part of the building is set aside for residence purposes, entry into the residential part of the building can only be made under subclause (4), that is, with consent or a warrant.
Subclause (5) defines "home" and "public place" for the purposes of the clause.
Clause 66
provides for the application procedure for an authorised officer to apply to a magistrate for a warrant for entry.  The purpose of the provisions for a warrant are not limited to a relevant place and would be used in circumstances where the authorised officer needs to enter a premises where work has not been undertaken – for example a licensee's office which is positioned within a residential premises.  
Subclause (4) provides that the magistrate can refuse to consider the application for a warrant if the authorised officer does not give the magistrate all the information required and in a way the magistrate requires it.

Clause 67
provides for the criteria that a magistrate must be satisfied with before issuing a warrant, subclause (1).

Subclause (2) specifies the information that must be placed on the warrant.  This provision is not inconsistent with the information required for warrants issued by a magistrate.

Clause 68
provides that an authorised officer may apply for a warrant by phone, facsimile, email, radio, video conferencing or other form of communication.  However, subclause (9) provides that this clause does not limit clause 66 - application of a warrant.

Subclause (1)(a) and (b) limit when an application for a warrant by electronic communication can be made to the court.  It can only occur when it is necessary due to urgent circumstances or for other special circumstances, including if an authorised officer is in a remote location.  
Subclause (2) provides that the application may not be made prior to the preparation of the written application under clause 66(2).  However, the authorised officer may make the electronic application for the warrant prior to the written application being sworn.

Subclause (3) limits the circumstances for a magistrate issuing the warrant.  The magistrate must be satisfied that the circumstances were urgent or special and that the making of such an electronic application for a warrant was appropriate.  
Subclause (4)(a) and (b)(i) deal with what the magistrate must do if the magistrate decides to issue the warrant.  Subclause (4)(b)(ii) details that the authorised officer must complete a form of warrant and write on the warrant the magistrate's name, date and time the warrant was issued and any other terms of the warrant.

Subclause (5) gives effect to a warrant issued under subclause (4)(a) and (4)(b), otherwise known as a duplicate warrant, as if it were the original warrant.  
Subclause (6) requires the authorised officer, at the first reasonable opportunity, to send to the magistrate, the written application for the warrant, which must be compliant with subclauses (2) and (3), and the form of warrant completed under subclause (4)(b).

Subclause (7) deals with the administrative matters that the magistrate must undertake on receiving the documents under subclause (6).  These documents and the original warrant issued by the magistrate are to be filed at the court.  
Subclause (8) provides that if an issue arises in proceedings in relation to the exercise of powers under the warrant or that the original warrant was not produced, the authorised officer must prove that the exercise of power was authorised under the warrant.

Clause 69
provides the requirements the authorised officer must do, or make a reasonable attempt to do, before entry under the warrant.  Subclause (1) provides for standard regulatory practices that must be followed.

Subclause (1)(a) requires that an authorised officer must identify themselves to a person.  That person must be either the occupier or a person apparently in control of the place where entry is sought.  While the clause provides that the authorised officer must identify themselves by either their identity card or another document detailing the authorised officer's appointment, all authorised officers under the National Law must be issued with an identity card under clause 127(1).  It is therefore a requirement under clause 69(1)(a) that the authorised officer identify themselves by producing their identity card.  
Subclause (1)(b) requires that a copy of the warrant must be given to the person that the authorised officer identifies themself to.  Subclause (1)(c) requires that the authorised officer tells the person that the warrant authorises entry into the premises.

Importantly subclause (1)(d) requires that the authorised officer must give the occupier or a person in control of the place an opportunity to immediately enter the premises without the use of force.  It is not the intention of this provision for authorised officers to assume that the use of force is sanctioned.  Authorised officers must exercise their functions in good faith to ensure they are protected from liability under clause 151.  Clause 149 requires that authorised officers exercise their functions under the National Law, not only in good faith, but also exercise a reasonable degree of care, diligence and skill.  
Subclause (2) provides that the authorised officer need not comply with clause 69(1) if immediate entry to the place is required to ensure the effective execution of the warrant is not frustrated.  However, the authorised officer must ensure that if this provision is utilised that any belief that the execution of the warrant may be frustrated is reasonably held.  
Clause 70
provides the powers for authorised officers after entering a place under clause 65.

Subclause (2) provides that for the purposes of the investigation an authorised officer may do a range of things.  The term 'investigating' in clause 65(1) has its ordinary meaning for the purposes of the National Law which includes examining or looking into.  Where the term 'investigating' is used it must be interpreted in the context of the meaning provided at clause 65(1).  However, any exercise of the authorised officer's powers under this clause must be relevant to the investigation.  
Subclause (2)(a) provides that an authorised officer may search any part of the place.

Subclause (2)(b) provides that once the authorised officer has entered the premises they may inspect, measure, test, photograph or film any part of the place or anything at the place.

Subclause (2)(c) permits the authorised officer to take a thing, or a sample of or from a thing, at the place for analysis, measurement or testing.  
Subclause (2)(d) provides that the authorised officer may copy, or take an extract from, a document at the place.  Any information obtained under this clause is 'protected information' under Part 8, Division 2 of this Schedule.  Document is given an extended meaning under clause 12 of Schedule 1 to this Schedule and includes:


(a)
any paper or other material on which there is writing, or


(b)
any paper or other material on which there are marks, figures, symbols or perforations having a meaning for a person qualified to interpret them, or


(c)
any computer, disc, tape or other article or any material from which sounds, images, writings or messages are capable of being reproduced (with or without the aid of another article or device),


(d)
a map, plan, drawing or photograph.

Subclause (2)(e) provides that an authorised officer may take into or onto the place any person, equipment and materials the authorised officer reasonably requires for exercising a power under the monitoring and enforcement provisions.  This provision has been inserted to make it clear that the authorised officer can not only take equipment and materials on the premises to assist with the investigation if that is reasonable to do so under the circumstances, but can also take any person.  Any person is intended to cover a person to operate machinery or equipment and would also include such persons as police officers or other authorised officers if required.  
Subclause (2)(f) provides that an authorised officer may require the occupier of the place, or a person at the place, to give the authorised officer reasonable help to exercise the authorised officer's powers under subclauses (2)(a) to (e).  Any request for assistance must be reasonable.  Subclause (4) requires that when exercising these powers the authorised officer must ensure that the person is made aware that failure to give assistance when requested to do so by an authorised officer is an offence unless there is a reasonable excuse.

Subclause (2)(g) provides that the occupier of the place, or a person at the place, is required to give the authorised officer information if it would assist in ascertaining whether the National Law or a prescribed Act (such as legislation that relates to how licensed work is performed) is complied with.  This would include, for example, the person's name, address or licence number.  Any information obtained under this clause is 'protected information' under Part 8, Division 2 of this Schedule.  Subclause (4) requires that when exercising these powers the authorised officer must ensure that the person is made aware that failure to give the information when requested to do so by an authorised officer is an offence unless there is a reasonable excuse.
Subclause (3) has been inserted to make it clear that the authorised officer can require a person to do, or refrain from doing, something at the place.  Any requirement to do, or refrain from doing, must be based on the authorised officer's reasonable belief that it is to prevent injury or harm to other persons at the place.  The persons that this subclause applies to are: licensees or persons acting under their direction that have been carrying out licensed work; a person doing licensed work under the direction of or on behalf of a licensee; and the occupier or a person at the place.  Subclause (4) requires that when exercising these powers the authorised officer must ensure that the person is made aware that failure to give assistance when requested to do so by an authorised officer is an offence unless there is a reasonable excuse.

Clause 71
creates an offence provision for a person who does not comply with a request given by an authorised officer under clause 70.  The request for assistance by the authorised officer must be reasonable.  The person may use the defence of reasonable excuse for this offence.  A reasonable excuse for failing to comply with a requirement under this offence provision includes if the giving of the assistance might tend to incriminate the person.  The maximum penalty for failure to comply with clause 70(2)(f) is $10,000 in the case of an individual and $50,000 for a body corporate.
Subclause (2) creates an offence for a person who fails to provide information under clause 70(2)(g) when requested by an authorised officer.  An offence provision also applies where a person did not comply with a requirement from an authorised officer to do, or refrain from doing, something at the place under clause 70(3).  The person may use the defence of reasonable excuse for this offence provision.  A reasonable excuse for failing to comply with a requirement under 70(2)(g) includes if the giving of the information might tend to incriminate the person.  The maximum penalty for failure to comply with clauses 70(2)(f) and 70(3) is $10,000 in the case of an individual and $50,000 for a body corporate.


Division 3
Power to stop and search vehicles

Clause 72
provides that the powers in relation to entering, stopping and search vehicles only apply to those licensed occupations that have been determined by the national regulations as being a relevant occupation.  This clause has been inserted to make it clear that these powers are not to have universal application to all occupations and are to be restricted.

Clause 73
provides that an authorised officer may enter a vehicle and exercise the powers provided in clause 70(2).  Subclause (1) limits the exercise of the powers to circumstances where: 


(a)
the authorised officer is investigating whether work being carried out under a licence has been, or is being, carried out in accordance with this Law or a prescribed Act, or


(b)
the authorised officer suspects on reasonable grounds that:


(i)
the vehicle is being, or has been, used in the commission of an offence against this Law or a prescribed Act in relation to a relevant occupation, or


(ii)
the vehicle, or anything on or in the vehicle, may afford evidence of the commission of an offence against this Law or a prescribed Act in relation to a relevant occupation.

Subclause (2) provides that an authorised officer may enter the vehicle and exercise powers with necessary and reasonable help and force, and without consent or a warrant.  It is not the intention of this provision for authorised officers to assume that the use of force is sanctioned.  Authorised officers must exercise their functions in good faith to ensure they are protected from liability under clause 151.  Clause 149 requires that authorised officers exercise their functions under the National Law, not only in good faith, but also exercise a reasonable degree of care, diligence and skill.

Subclause (3) provides that an officer, in addition to subclause (2), may require the driver of the vehicle or a person otherwise in control, to give all reasonable help to enable entry to vehicle or to bring the vehicle to a specified place, while remaining in control of the vehicle, to enable the authorised officer to exercise their powers.  Under subclause (4) a person who fails to comply with clause 73(3), without a reasonable excuse, commits an offence.  The maximum penalty for failing to comply is $10,000.

Subclause (5) has been inserted to make it clear that an authorised officer has the power to signal a driver to stop or not move the vehicle.  Subclause (6) provides that a person must not without reasonable excuse disobey such a signal.  The maximum penalty for this offence provision is $10,000.

Subclause (7) extends what may be a reasonable excuse for a person to fail to stop or move the vehicle if to immediately obey the signal would have endangered, or damaged the property of the person or another person (paragraph (a)) and the person obeys the signal as soon as it is practicable to obey the signal (paragraph (b)).  Paragraphs (a) and (b) are cumulative and therefore the extension of a reasonable excuse only applies if both subclauses are satisfied.


Division 4
Power to seize evidence

Clause 74
provides the seizure powers for entry by an authorised officer with consent or by warrant.  Subclause (1) provides that an authorised officer can seize a thing if there is reasonable belief that the thing is evidence for the investigation and the seizure is consistent with the purposes of entry as told to the occupier or person in control at the time of entry.  The ability to seize is dependent on both criteria applying, it is reasonable that it is relevant for the investigation and it is consistent with why the authorised officer gained entry.

Subclause (2) provides that evidence may be seized where entry is gained by warrant provided that the evidence is connected to the reasons the warrant was issued.  Subclause (2) is supported by clause 67(2)(c) which requires that the warrant must specify the evidence that may be seized.
Subclause (3) provides an extension to subclauses (1) and (2) as it provides that an authorised officer may also seize anything if the thing is relevant to the investigation and seizure is necessary to prevent the thing being hidden, lost or destroyed.  Subclause (3) may only be exercised if the authorised officer reasonably believes that both grounds exist.  
Clause 75
provides the seizure powers for entry by an authorised officer without either consent or a warrant, unlike clause 74 that deals with seizure as a result of entry by consent or warrant.  Those circumstances are where entry is to:


(a)
a place during times when prescribed work is being carried out at the place;

(b)
a public place when the place is open to the public; and


(c)
a vehicle.
Subclause (2) provides that if an authorised officer reasonably believes the thing is relevant to the investigation being conducted then the evidence can be seized if it is at one of those places listed in subclause (1).

Clause 76
provides the powers the authorised officer has in relation to seizing the thing.  Subclause (1)(a) provides that the authorised officer may move the thing.

Subclause (1)(b) provides that the authorised officer may leave the thing at the place where it was seized.  However, if the thing is left at the place then subclause (1)(b)(i) requires that the authorised officer must take reasonable steps to restrict access or prevent or mitigate damage to it.  Alternatively under subclause (1)(b)(ii) the authorised officer may direct a person in control of the seized thing to take reasonable action to restrict access or prevent or mitigate damage.  Subclause (1)(b)(iii) provides that equipment can be made inoperable or the person reasonably believed in control of the thing can be directed to make it inoperable.

Subclause (2) creates an offence for a person who does not comply with an authorised officer's direction to take reasonable action to restrict access, prevent damage or mitigate damage, or to make the seized thing inoperable.  The maximum penalty for an offence against this clause is $10,000.
Clause 77
Subclause (1) creates an offence when an authorised officer or someone directed by the authorised officer has seized a thing and restricted access to it and someone tampers or attempts to tamper with either the thing itself or something restricting access to the seized thing.  
Subclause (2) creates an offence where a person, without an authorised officer's approval, tampers or attempts to tamper with seized equipment that the authorised officer has made inoperable.  The maximum penalty for an offence against subclauses (1) and (2) is $25,000.
Clause 78
provides the processes and procedures for an authorised officer to provide a receipt for seized evidence.  The requirement to give a receipt for seized things is consistent with regulatory best practice.  However, subclause (4) provides that if, due to the nature of the seized thing, its condition and value, it would be impracticable or unreasonable to give the receipt, a receipt may not be given.  It is not the intention of this provision for authorised officers to assume that not issuing receipts for seized things is sanctioned.  Clause 149 requires that authorised officers exercise their functions under the National Law, not only in good faith, but also exercise a reasonable degree of care, diligence and skill.

Clause 79
provides the processes and procedures for the Licensing Authority when seized things are unable to be returned.  Subclause (1) provides that the thing will be forfeited to the Licensing Authority if the Authority cannot find its owner or cannot return it to its owner.  Subclause (1) has a reasonable test applied and the Licensing Authority must make reasonable inquiries and reasonable efforts before the thing can be forfeited.  The reasonable test is narrowed in subclause (2) if such inquiries and efforts to return the thing would be unreasonable.  Subclause (3) also provides that the Licensing Authority may have regard to the nature, condition and value of the thing in determining whether the Licensing Authority's actions are reasonable.
Clause 80
gives effect to clause 79 as once a thing is deemed to be forfeited the thing becomes the Licensing Authority's property and may be dealt with, including destruction or disposal action, as the Licensing Authority considers appropriate.
Clause 81
provides that if a thing is not forfeited then the thing must be immediately returned to the owner if the thing is no longer required as evidence.  
Clause 82
provides that the Licensing Authority must allow an owner to inspect seized things, and if a document, copy it.  Subclause (1) only applies if the seized thing has not been forfeited.  Subclause (2) provides that if the inspection would be unreasonable or impracticable then the Licensing Authority is not required to comply with the inspection requirements provided at subclause (1).



Division 5
General

Clause 83
establishes the right for a person to claim compensation from the Licensing Authority.  Subclause (1) provides that compensation can be claimed for the cost of repairing or replacing property damaged by an authorised officer exercising powers under the monitoring and enforcement provisions.  Subclause (2) provides that compensation can also be claimed if a person complies with a requirement under the monitoring and enforcement provision that results in property damage.

Subclause (3) limits the persons that may apply for compensation.  Compensation is not payable to a person who is a relevant person.  'Relevant person' means:


(a)
a licensee;

(b)
a person, other than a licensee, who is or was carrying out prescribed work;

(c)
a person, other than a licensee, who is or was advertising or holding out that he or she was licensed to carry out a licensed occupation.
Subclause (4) provides that to claim compensation, and be ordered to pay compensation, court proceedings must be initiated for the recovery of the amount claimed.  
Subclause (5) provides that a court may order that compensation be paid only if the court is satisfied that it is just to make the order depending on the circumstances of each case.

Subclause (6) provides regulation making powers.  National regulations can be made in relation to what a court may, must or must not have regard to when deciding to make an order for compensation.  
Clause 84
creates an offence where a person provides false or misleading information to an authorised officer.  This offence limits the information that can be caught by this offence provision to information relating to a licence or a licensed occupation.  It is also only an offence if the person knows the information is false or misleading in material particular.  The maximum penalty for the offence is $25,000 in the case of an individual and $125,000 for a body corporate.
Clause 85
creates an offence where a person provides an authorised officer with a document that contains false or misleading information.  The offence provision requires that the person must know that the document is false or misleading.  The maximum penalty for the offence is $25,000 in the case of an individual and $125,000 for a body corporate.
Subclause (2) limits the application of the offence where a person informs the authorised officer that the information is false or misleading and subsequently provides the correct information if the person has or can reasonably obtain the correct information.  Subclause (2) is a cumulative provision and both the requirements to inform the authorised officer and obtain the correct information must be met.

Clause 86
creates an offence if a person, unless they have a reasonable excuse, obstructs an authorised officer when exercising their powers.  Subclause (3) provides an extended meaning to the word 'obstruct' and a person who hinders or attempts to obstruct or hinder, would be captured under this provision.  The maximum penalty for an offence is $25,000 in the case of an individual and $125,000 for a body corporate.
Subclause (2) provides that if an authorised officer has been obstructed in the exercise of their powers, and the authorised officer decides to proceed with exercising those powers, then the authorised officer must warn the person that it is an offence to obstruct unless the person has a reasonable excuse and the person's conduct is such that the authorised officer considers it to be an obstruction.  Subclause (2) is a cumulative provision and the authorised officer must advise the person both that it is an offence to obstruct and that the conduct is considered to be obstructive.

Clause 87
creates an offence if a person pretends to be an authorised officer of the Licensing Authority.  The maximum penalty for this offence is $25,000.
PART 5—REVIEWS AND APPEALS



Division 1
Preliminary

Clause 88
provides the specific definitions for terms used under this Part.

"affected person" means a person prescribed under the national regulations as being a person who may apply for a review of the reviewable decision.  The concept of an 'affected person' has been inserted to make it clear that the review and appeals provisions can apply to applicants, licensees and other persons whom may be affected.

"reviewable decision" means any of the following decisions: 


(a)
refuse to grant a licence;

(b)
refuse to renew or vary a licence;

(c)
vary a licence at the Licensing Authority's initiative;

(d)
immediately suspend a licence;

(e)
the Licensing Authority decides to take disciplinary action against a licensee.  Only disciplinary decisions made by the Licensing Authority under Division 4, Part 3 are reviewable decisions.  Disciplinary decisions made under Division 5 are subject to the appeal processes of the relevant court or tribunal;

(f)
revoke a licence;

(g)
give a licensee, or a member of a class of licensees, a direction under clause 101;

(h)
another decision prescribed under the national regulations as being a decision for which a person may apply for an internal review under this Division.

"reviewer" is a person deciding an internal review of a reviewable decision.



Division 2
Reviews

Clause 89
subclause (1) provides an affected person with the ability to apply to the Licensing Authority for an internal review of a reviewable decision.  Internal review will always apply, unless there are exceptional circumstances under clause 93(2) requiring a court or tribunal to deal with the matter in the first instance.  
Subclause (2) requires the application for internal review to be made within 28 days after the day the affected person is given notice of the reviewable decision.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.  Subclause (3) provides that Licensing Authority may extend the time for applying for the internal review.

Subclause (4) requires the application for an internal review to be in writing and for the affected person to state fully the grounds on which they are seeking the review.  
Clause 90
provides the requirements for the internal review of a reviewable decision.  Subclause (1)(a) requires that an internal review application cannot be decided by the same person who made the original decision.  Subclause (1)(b) provides that a person deciding the internal review must be a person who is either at an equivalent level or more senior than the person who made the original decision on which the review is being sought.
Subclause (2) provides the requirements for the person undertaking the internal review.  Subclause (2)(a) requires the person to conduct the review on the material before the Licensing Authority that led to the reviewable decision.  Subclause (2)(b) also provides that the person must conduct the review on the reasons for the original decision.  Subclause (2)(c) permits the person undertaking the review to consider any other relevant material.
Subclause (3) provides that the affected person must be given a reasonable opportunity to make written or oral representations.
Clause 91
provides what type of review decision the reviewer must make.  Subclause (1) requires that the review decision must be one that confirms, amends or substitutes another decision.
Subclauses (2), (3) and (4) provide for what constitutes the review decision for the purpose of an appeal under Division 3.
Clause 92
provides the notice requirements that must occur once a review decision has been made.  Subclause (1) requires the Licensing Authority to give the affected person a notice of the decision as soon as practicable after the review decision is made.  To 'give' a notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.
Subclause (2) requires the notice to state the reasons for the decision, the person may appeal against the decision and how to that to apply for an appeal.  Subclause (2)(b) also requires that if the national regulations have specified how a person may appeal a decision that this information must also be included in the notice.

Subclause (3) provides that if the Licensing Authority does not give a notice to the affected person within the review period, then it is taken that a decision has been made to uphold the original decision.  Subclause (4) provides for what is a 'review period'.  The Licensing Authority must make the decision within 28 days after the application is received, or alternatively the decision must be made within 56 days provided there is agreement between the Licensing Authority and the affected person for this time extension.


Division 3
Appeals
Clause 93
provides for the arrangements for appeal to a court or tribunal where an applicant who has had an internal review of a decision by the Licensing Authority is dissatisfied with the review decision.  Subclause (1) restricts a person from appealing to a relevant court or tribunal against a decision by the Licensing Authority if they have not first applied for an internal review.  A 'relevant tribunal or court' is defined under clause 4 of the Schedule.

Although subclause (1) restricts a person from applying direct to a tribunal or court to have a decision reviewed, subclause (2) provides for the exceptional circumstances when a tribunal or court may consider that a person does not require an internal review in the first instance.  Subclause (2)(a) provides that the tribunal or court must be satisfied that:


(i)
the person was an affected person for the reviewable decision; and


(ii)
the person made a late application for the internal review; and

(iii)
the person dealing with the application unreasonably refused to consider the application; and


(iv)
the appeal was lodged within a reasonable time after the making of the reviewable decision.
These provisions are cumulative and the tribunal or court must be satisfied that all matters specified under subclause (2)(a) are met.

Alternatively, subclause (2)(b) provides the tribunal or court with discretion to consider if there are exceptional circumstances that would warrant the tribunal or court hearing the matter without an internal review.  The tribunal or court must be satisfied:

(i)
the person was an affected person for the reviewable decision; and


(ii)
it is necessary for the relevant tribunal or court to deal with the appeal to protect the applicant's interests; and


(iii)
the appeal was lodged within a reasonable time after the making of the reviewable decision.

These provisions are also cumulative and the tribunal or court must be satisfied that all matters specified under subclause (2)(b) are met.

Clause 94
provides for the decisions that the tribunal or court must make.  Subclause (1) requires the relevant tribunal or court, to confirm, or amend, or substitute another decision for the review decision or reviewable decision.

Subclause (2) empowers the tribunal or court to have the same powers as the Licensing Authority.  Accordingly, the tribunal or court can take any of the disciplinary actions listed in clause 47.
PART 6—MINISTERIAL COUNCIL
Clause 95
has been inserted to give effect to the COAG decision that the national licensing system will be overseen by a Ministerial Council.  This clause is consistent with the COAG Agreement.  
Clause 96
provides for the Ministerial Council to give directions to the Licensing Authority about the policies to be applied by the Licensing Authority in exercising its functions.  
Subclause (2) has been inserted to provide clarity that the power to direct the Licensing Authority does not occur in some circumstances.  To ensure there is a clear delineation between policy and operational functions, the Ministerial Council or a Minister may not direct the Licensing Authority on decisions relating to a person including their application, or any disciplinary proceedings or actions.  The individual rights of applicants and licensees are appropriately protected through the review and appeals provisions within the National Law.

PART 7—NATIONAL OCCUPATIONAL LICENSING AUTHORITY



Division 1
Establishment, functions and powers

Clause 97
establishes the National Occupational Licensing Authority as a body corporate with perpetual succession.  The Licensing Authority has a common seal, may sue and be sued in its corporate name and represents the State.  The Licensing Authority is a creature of statute, a Statutory Authority, and the Corporations Act 2001 (Commonwealth) does not apply.

It is also intended that subclause (3) applies to a Territory, including the Australian Capital Territory and the Northern Territory, through their jurisdiction's application of the National Law by indicating that a reference to a State includes their respective Territory.
Clause 98
provides the general powers of the Licensing Authority to act as an individual to enable it to perform its functions.

Clause 99
provides the functions of the Licensing Authority.  Subclause (1) details the principle functions of the Licensing Authority, which are to develop policy and administer the national licensing system and to provide advice to the Ministerial Council concerning the national licensing system.
Subclause (2) requires the Licensing Authority to consider the objectives of the national licensing system, provided in clause 3, when exercising its functions.  
Subclause (3) provides the functions of the Licensing Authority.  This subclause should not be read narrowly as subclause (3) specifically provides that the functions listed do not limit the principal functions of the Licensing Authority.
Subclause (3)(a) provides for the Licensing Authority to give effect to policy directions and other decisions made by the Ministerial Council.
Subclause (3)(b) provides for the Licensing Authority to undertake reviews of legislation and to develop and review policy matters, relating to occupational licensing and provide advice to the Ministerial Council about matters arising out of the reviews.  
Subclause (3)(c) provides for the Licensing Authority to analyse, and prepare projections about its budget and provide the analysis and projections to the Ministerial Council.
Subclause (3)(d) provides for the Licensing Authority to manage its resources in a way that ensures the national licensing system is as efficient as possible.
Subclause (3)(e) provides for the Licensing Authority to review and make recommendations about any national licensing fees provided for under the National Law.  Clause 160(2)(d) also provides regulation making power in relation to licensing fees.
Subclause (3)(f) provides for the Licensing Authority to undertake research and consultation to support the development, monitoring and maintenance of policy about  the regulation of licensed occupations, the licensing of persons carrying out licensed occupations and requirements relating to the conduct of licensees.  Clause 100 also provides requirements for consultation with stakeholders.
Subclause (3)(g) provides for the Licensing Authority to regulate the conduct of licensees.  This function may not be exercised for all occupational areas within the national licensing system but is available for occupational areas where the Ministerial Council directs that national regulations be made about the conduct of licensees.
Subclause (3)(h) provides for the Licensing Authority to prosecute persons who commit offences against this Law or the national regulations.

Subclause (3)(i) provides for the Licensing Authority to keep up‑to-date and publicly accessible national registers of licensees.
Subclause (3)(j) provides for the Licensing Authority to develop, for approval by the Ministerial Council, measures and processes for assessing its performance and to report on the measures and processes to the Ministerial Council.
Subclause (3)(k) provides for the Licensing Authority to advise the Ministerial Council on issues relevant to the national licensing system.

Subclause (3)(l) provides for the Licensing Authority to liaise with participating jurisdictions in a way that is transparent and provides for the sharing of information with  relevant jurisdictional regulators and statutory bodies having functions in relation to licensed occupations or licensees.
Subclause (3)(m) provides for the Licensing Authority to co‑operate with any entity reviewing the national licensing system.
Subclause (3)(n) provides for the Licensing Authority to establish, as appropriate, committees and other mechanisms to assist the Authority in performing its functions.
Clause 100
provides that the Licensing Authority, when reviewing legislation and developing or reviewing policy matters about licensed occupations, must consult with stakeholders from relevant licensed occupations and the wider community.
The term 'stakeholders' should not be read narrowly.  The clause requires the Licensing Authority to consult with all relevant stakeholders, who should be read to include, government agencies (including jurisdictional regulators), consumer advocacy organisations, employer and employee associations and licensees.
This clause should also be considered together with clause 147(3)(a)(ii) which requires that each Annual Report of the Licensing Authority details the consultation processes that were undertaken during the year.

Clause 101
provides the power for the Licensing Authority to give a direction to a licensee, or a class of licensees.  Under subclause (1) a direction can relate to the way in which the licensee, or class of licensees, carries out the licensed occupation.  The power to give a direction has been inserted to enable the Licensing Authority to proactively address compliance issues before they manifest into disciplinary matters.  A decision to direct a licensee is a reviewable decision under clause 88.  The power to issue directions could be used in a situation where carelessness or inexperience is leading to compliance issues (that had not yet manifested into disciplinary action) and in such an instance the licensee could be directed, for example, to work under the direct supervision of another licensee for 3 months as a means of remedying the concern.

Subclause (2) requires the Licensing Authority to issue the direction by written notice.  To 'give' a written notice requires compliance with the service of documents and service by post provisions under clauses 157 and 158.

Clause 102
permits the Licensing Authority to delegate its powers.  This clause makes it clear that the delegation of either the Licensing Authority's functions in relation to developing licensing policy or its power to make delegations under this clause are not to occur.  The provision has been inserted to facilitate a nationally consistent approach to occupational licensing.

Subclause (1)(a) provides that the Licensing Authority may delegate any of its functions, excluding licensing policy and delegations under this clause, to an entity or a chief executive of an entity or department of government nominated by the member of the Ministerial Council that represents that jurisdiction.  This clause does not limit the number of chief executives that the power can be delegated to.  This provision has been inserted to enable the powers of the Licensing Authority to be exercised by regulatory authorities in each jurisdiction.

Subclause (1)(b) allows the Licensing Authority to delegate any of its functions, excluding licensing policy and delegations under this clause, to a member of the police force or police service of a participating jurisdiction.  This provision has been inserted to cater for those occupations where enforcement can be conducted by regulatory authorities and/or police, for example land transport occupations.

Subclause (2) provides that the Licensing Authority may delegate any of its functions to the chief executive of the Licensing Authority itself or any of its staff.  In this provision the chief executive officer of the Licensing Authority is not given the power to sub-delegate.

Subclause (3) provides that the entity or chief executive, other than the Licensing Authority's chief executive, can sub-delegate any of the functions given under subclause (1)(a).  The ability to sub-delegate power will enable the day-to-day operational functions of the Licensing Authority to be undertaken by jurisdictional regulators or other entities approved for those purposes.

Division 2
Governing Board of Licensing Authority
Clause 103 provides for the Licensing Authority to be governed by a board and for its composition.
Subclause (1) provides that the Licensing Authority is to have a governing board known as the National Occupational Licensing Board.  
Subclause (2) provides for the Licensing Board to consist of not more than ten members who will be appointed by the Ministerial Council.
Subclause (3)(a) requires the Ministerial Council to appoint one person as a Chairperson.  The Chairperson cannot be a licensee or otherwise involved in any licensed occupation.  
Subclause (3)(b) requires that the Licensing Board consist of two jurisdictional regulators or members of the staff of jurisdictional regulators.  These members will be nominated by the chief executives of First Minister's Departments.  
Subclause (3)(c) provides that the Ministerial Council can appoint other persons who have appropriate skills or experience in unions, employer representation, consumer advocacy or training.  
Subclause (4) requires the Ministerial Council when making appointments to the Licensing Board to ensure that there is an appropriate balance of skills and expertise among its members.  It is not the intention of this provision that it is interpreted that the Licensing Board is a representational board.  The clause is consistent with contemporary models of good governance which emphasises board membership based on skills and expertise.
Clause 104
provides for the functions of the Licensing Board.

Subclause (1) makes it clear that the affairs of the Licensing Authority are to be controlled by the Licensing Board.  
Subclause (2) provides that all acts and things done with the authority of the Licensing Board are taken to have been done by the Licensing Authority.

Subclause (3) requires the Licensing Board to ensure the Licensing Authority performs its functions in a proper, effective and efficient way.

Subclause (4) provides that the Licensing Board has any other functions given to it under the National Law.  
Clause 105
provides the terms of office for members of the Licensing Board.  Subclause (1)(a) provides that a jurisdictional regulator member is to be appointed for two years.  Under subclause (1)(b) all other members are appointed for a period of not more than three years.  Subclause (2) provides for members to be reappointed.  The two year appointment for regulator members will allow the Ministerial Council to appoint them on a rotating basis across jurisdictions.
Clause 106
provides for Licensing Board members, except jurisdictional regulator members, to be paid remuneration and allowances commensurate with their responsibilities.  A remuneration tribunal, as listed in the national regulations, will decide the remuneration and allowances to be paid to the Licensing Board.

Clause 107
provides the circumstances when a vacancy in the office of a member occurs.

Subclause (1)(a) provides that the office of a member becomes vacant if the member completes a term of office.  The provision should be read in conjunction with clause 109 that allows that a term can be extended for up to 6 months while a vacancy arising from completing a term in office is being filled.

Subclause (1)(b) provides that the office of a member becomes vacant if the member resigns.  This subclause requires the member to resign in writing addressed to the Chairperson of the Ministerial Council.  
Subclause (1)(c) provides that a member may be removed by the Chairperson of the Ministerial Council.  This subclause is limited by subclause (2), which provides for the circumstances in which the Chairperson of the Ministerial Council may remove a member.

Subclause (1)(d) provides that if the member is absent, without leave first being granted by the Chairperson of the Licensing Board, from 3 or more consecutive meetings, then the office becomes vacant.  This subclause requires reasonable notice to be given to the member personally or by post of those meetings.  
Subclause (1)(e) provides that the office of a member becomes vacant if the member dies.  
Subclause (2) provides the circumstances that permit the Chairperson of the Ministerial Council to remove a member.  Subclause (2)(a) deals with criminal offences that in the opinion of the Chairperson would render the member unfit to hold office.  Subclause (2)(b) provides for the circumstances in relation to financial problems.  Subclause (2)(c) deals with those circumstances where the conduct of the member makes the member unable to properly exercise their functions.
Clause 108
requires vacancies in the office of a member to be advertised.  Subclause (1) requires the Ministerial Council to publicly advertise a vacancy before appointing a member of the Licensing Board.  This requirement does not apply to the appointment of jurisdictional regulator members as they are nominated by the chief executives of First Ministers Departments (as per clause 103(3)(b)).  Subclause (2) provides that the Ministerial Council may appoint a person to act in the office of a member without the need to advertise.

Clause 109
provides for the extension of a term of office during a vacancy in memberships.  Subclause (1) provides that if the office of a member becomes vacant because the member has completed the member's term of office (as per clause 107(1)(a)), the member is taken to continue to be a member during that vacancy until the date on which the vacancy is filled.  Subclause (3) limits the continuation of the member to a maximum of six months.

Subclause (2) has been inserted to make it clear that an automatic extension to a member's term does not occur if the member resigns (clause 107(1)(b)) or the Chairperson of the Ministerial Council decides the services of the member are no longer required (clause 107(1)(c)).  
Clause 110
requires a member of the Licensing Board to act impartially and in the public interest while undertaking their functions as a member.  Members must exercise their functions in good faith to ensure they are protected from liability under clause 151.  
Clause 111
requires Licensing Board members to disclose conflicts of interest.  Subclause (1)(a) provides that a conflict of interest exists if a member has a direct or indirect pecuniary or other interest in a matter being considered, or about to be considered.  Subclause (1)(b) provides that if the interest appears to raise a conflict with the proper performance of the member's duties in relation to consideration of the matter.  This test is cumulative and both grounds must apply.  Where a conflict of interest exists, subclause (1)(b) requires the member to disclose as soon as possible after the relevant facts have come to the member's knowledge, the nature of the interest at a meeting of the Board.

Subclause (2) requires the Licensing Board to keep a register of interests and record the particulars of any disclosure in the register.

Subclause (3) requires that, where a conflict of interest has been disclosed, a member cannot be present during Licensing Board deliberations, or take part in any decision relevant to the conflict.  The Ministerial Council or Licensing Board may decide that the member can be present during deliberations or take part in any decision where the conflict exists.  
When the Ministerial Council or Licensing Board is making a determination under subclause (3) about whether a member with a conflict of interest can take part in deliberations or discussions relevant to the conflict, subclause (4) requires that the member with the conflict of interest cannot be present during the Ministerial Council or Licensing Board's deliberations or take part in the decision on that matter.  
Subclause (5) provides that contravention of this clause does not invalidate any decision of the Licensing Board.  However, once the Licensing Board becomes aware of the conflict, they must reconsider any relevant decision in which the member with the conflict took part.  
Clause 112
provides for the Licensing Board to decide the procedure for the calling of Licensing Board meetings and for the conduct of business at the meetings.  
Clause 113
provides for the quorum for a meeting of the Licensing Board to be a majority of its members.
Clause 114
provides for the chief executive officer of the Licensing Authority to attend and participate in meetings of the Licensing Board.  Subclause (1) provides that where the chief executive officer has a direct personal interest (for example, remuneration or performance) the chief executive officer is not entitled to be present at that Board Meeting.

Subclause (2) has been inserted to remove beyond doubt that the chief executive officer is not entitled to vote at a Licensing Board meeting.
Clause 115
provides that the Chairperson is to preside at a meeting of the Licensing Board.  In the absence of the Chairperson, subclause (2)(a) provides for the Chairperson's nominee to preside at the meeting.  Subclause (2)(b) provides that if the Chairperson has not nominated another member to preside at the meeting, another person may be elected by the members present at the meeting.  
Subclause (3) provides for the presiding member to have a deliberative vote and in the event of an equality of votes a second or casting vote.  
Clause 116
provides that a decision supported by a majority of votes cast at a meeting of the Licensing Board at which a quorum is present is the decision of the Board.  
Clause 117
provides for the Chairperson to call the first meeting of the Licensing Board in any manner the Chairperson thinks fit.  
Clause 118
has been inserted to make it clear that decisions of the Licensing Board are not invalidated because of an irregularity or defect in the appointment of any member of the Board.

Division 3 
Chief executive officer
Clause 119
provides that there is to be a chief executive officer of the Licensing Authority.
Subclause (2) requires the chief executive officer to be appointed by the Licensing Board with the approval of the Ministerial Council.

Subclause (3) restricts the term of the chief executive officer's appointment to five years.  However, subclause (4) provides that the chief executive officer can be eligible for reappointment.

Subclause (5) provides for the chief executive officer, while holding office, to be a member of the staff of the Licensing Authority.  
Clause 120
provides that the chief executive officer has responsibility for the day to day management of the Licensing Authority and any other functions conferred by the Licensing Board.
Division 4 
Staff
Clause 121
provides for the Licensing Authority to employ staff.  Subclause (2) provides that the terms and conditions on which Licensing Authority staff are employed are be prescribed by the national regulations.

Clause 122
provides for the Licensing Authority to second staff from Commonwealth and participating State and Territory government agencies to work for the Licensing Authority.  This clause has been inserted to make it clear that personnel with regulatory expertise within other government agencies may be requested to enable the Licensing Authority to effectively perform its functions.
Division 5 
Authorised Officers

Clause 123
provides for the powers of authorised officers, which under subclause (1) are those powers that are given under the National Law.  
Subclause (2) provides for authorised officers to be subject to the direction of the Licensing Authority in exercising their functions.  The delegation powers provided in clause 102 will make a person who has been delegated the power of the Licensing Authority to be taken as exercising the functions of the Licensing Authority.  A person who is appointed as an authorised officer will therefore be taking direction of that person exercising the delegation.

Clause 124
provides that the functions of authorised officers are to enforce and monitor the National Law and to determine whether work that is being carried out under a licence has been, or is being, carried out in accordance with the National Law or a prescribed Act.  These functions are consistent with the grounds that give rise to an authorised officer exercising their powers under Part 4 – Monitoring and Enforcement.  
Clause 125
provides for who may be appointed as an authorised officer.  Under subclause (1) a member of the Licensing Authority's staff, an employee of a jurisdictional regulator, a member of the police force/service, a person prescribed by the national regulations and a person who is a member of a class of person that are listed in the national regulations, may all be appointed as an authorised officer.

Subclause (2) limits subclause (1) by providing that the Licensing Authority can only appoint a person as an authorised officer if satisfied the person is qualified because they have the necessary expertise or experience.  This clause has been inserted to complement clause 149 which requires that authorised officers exercise their functions in good faith and with a reasonable degree of care, diligence and skill.  
Clause 126
provides that an authorised officer's powers are limited by the instrument of appointment, a notice given by the Licensing Authority, or as prescribed by the national regulations.

Clause 127
provides that the Licensing Authority must issue identity cards to authorised officers.  Subclause (1) requires that an identity card is issued to each authorised officer.  The issuing of identity cards to authorised officers is consistent with regulatory best practice.

Subclause (2) requires the identity card must provide a recent photograph of the authorised officer, a copy of the authorised officer's signature, that the authorised officer is appointed under the National Law and an expiry date.  
Subclause (3) has been inserted to make it clear that an identity card issued to a person under the National Law may also identify other Acts that the authorised officer can enforce.  As the National Law provides for authorised officers to monitor and enforce other prescribed Acts, as well as the National Law and national regulations, it is appropriate that an authorised officer may hold only one identity card.

Clause 128
provides the requirements for an authorised officer to identify themselves when exercising their powers.  Subclause (1)(a) requires that an authorised officer must produce their identity card before exercising their powers.  Alternatively, under clause (1)(b) the authorised officer may have their identity card displayed so it is clearly visible.  This provision is not inconsistent with current practices and requirements under existing regulatory legislation where authorised officers are exercising a power.

Subclause (2) provides that where it is not practicable for the authorised officer to either produce or display their identity card before exercising their power that the authorised officer must produce their identity card for inspection at the first reasonable opportunity.  The intent of this provision is to allow an authorised officer to be able to exercise their powers in such circumstances where a person may not initially be in attendance or in situations envisaged at clause 69(2) where the execution of a search warrant may be frustrated.  Authorised officers that execute their powers under subclause (2) must do so in good faith and with a reasonable degree of care, diligence and skill to be compliant with clause 149.

Clause 129
provides for the circumstances in which an authorised officer ceases to hold office.  Subclause (1)(a) provides that an authorised officer ceases to hold office if the term of office stated in a condition of office ends.  Subclause (1)(b) makes it clear that it may cease under another condition of office.  Alternatively the authorised officer may resign.  Subclause (1) must not be read as limiting the ways that an authorised officer may cease to be an authorised officer under subclause (2).

Clause 130
provides that an authorised officer may resign by giving a signed notice to the Licensing Authority.
Clause 131
requires a person who ceases to be an authorised officer to return their identity card to the Licensing Authority within seven days.  This clause provides a defence for noncompliance if there is a reasonable excuse.  Authorised officers are given extensive powers under the National Law and the identity card serves a number of purposes, mainly in identifying that the person has the authority to exercise those powers.  Therefore, the National Law places a positive obligation on the authorised officer to return an identity card by creating an offence provision for failing to comply.  The maximum penalty that can be imposed is $5,000.

Division 6
Occupational Licence Advisory 


Committees
Clause 132
requires the Licensing Authority to establish an Occupational Licence Advisory Committee (Advisory Committee) for each licensed occupation.  Licensed occupation is defined in clause 4.  This clause is not to be read as requiring the formation of Advisory Committees for each sub category within a licensed occupation.
Clause 133
provides that an Advisory Committee's function is to give advice to the Licensing Authority about the development, maintenance and performance of licensing policy in relation to the licensed occupation for which the Advisory Committee is established.  The Advisory Committee can also give advice to the Licensing Authority on any other matter that has been referred to it by the Licensing Authority.
Clause 134
provides for the membership and procedures of the Advisory Committees.

Subclause (1) provides for the members of an advisory committee to be appointed in writing by the Licensing Board.  
Before the Licensing Board appoints members of an Advisory Committee, subclause (2) requires the Licensing Authority to invite nominations for membership of the Advisory Committee from national peak bodies who represent the licensed occupations.  If a national peak body does not represent the licensed occupations, invitations may be sought from another peak body that represents the licensed occupation.

As the Advisory Committee must give advice to the Licensing Authority regarding a licensed occupation the Committee must be representational to be effective.  Therefore, subclause (3) has been inserted to make it clear about the types of peak bodies and organisations that are to be approached in relation to nominations for Advisory Committee membership.  
Subclause (4) provides that when the Licensing Board is appointing members to an Advisory Committee, it must have regard to the need for the Advisory Committee to have a balance of expertise relevant to the licensed occupation.  At a minimum, the balance of expertise is to include people with expertise in any or a combination of the following areas:


(a)
regulation of the licensed occupation;

(b)
occupational operations and practices, including from a union and employer perspective; 

(c)
workplace health and safety;

(d)
consumer advocacy;

(e)
training; and

(f)
if relevant, insurance.

Subclause (5) provides a regulation making power to enable administrative arrangements for the appointment of members and the procedures for Advisory Committees to occur.

PART 8—INFORMATION AND PRIVACY



Division 1
Privacy

Clause 135
provides that the Privacy Act 1988 of the Commonwealth is to apply as a law of a participating jurisdiction for the purposes of the national licensing system, but with modification to ensure that the application of the Privacy Act is a law of each State and Territory and not as a Commonwealth law.  The Privacy Act does not apply to a State or Territory entity where the functions of the Licensing Authority are delegated, other than for functions relating to national registers.  
Entries into national registers can be made by a number of persons from different jurisdictions acting as delegates of the Licensing Authority.  As one purpose of national registers is to enable unrestricted access to all information on them by all participating jurisdictions, enabling information to be shared across jurisdictional boundaries, it is essential that the operation of national registers is governed by one single privacy scheme.  
Modifications will be needed as some aspects of the Privacy Act may not be relevant for the purposes of the national licensing system, or will need to be tailored to ensure that the privacy protection works efficiently and effectively for the system.  These modifications can be effected through the national regulations making power provided at subclauses (3) and (4).  
Division 2
Disclosure of information and 




confidentiality

Clause 136
provides the definition of "protected information" to mean information that comes to a person's knowledge in the course of, or because of, the person exercising functions under the National Law or a relevant jurisdictional law that is listed in the national regulations.

Clause 137
provides that the Freedom of Information Act 1982 of the Commonwealth is to apply as a law of a participating jurisdiction for the purposes of the national licensing system, but with modification to ensure that the application of the Freedom of Information (FOI) Act is a law of each State and Territory and not as a Commonwealth law.  The FOI Act does not apply to a State or Territory entity where the functions of the Licensing Authority are delegated.  
Modifications will be needed as some aspects of the FOI Act may not be relevant for the purposes of the national licensing system, or will need to be tailored to ensure that the protections work efficiently and effectively for the system.  These modifications can be effected through the national regulations making power provided at subclause (3) and (4).  
Clause 138
imposes a duty of confidentiality on a person who is, or has been, exercising functions under the national licensing system but provides for disclosure of information in limited circumstances.  Unlawful disclosure of protected information under subclause (1) is an offence where a penalty up to $25,000 in the case of an individual or $125,000 for a body corporate can apply.

Subclause (2) provides that disclosure of protected information is not unlawful if:


(a)
information is disclosed in the exercise of a function or purposes of the National Law; or


(b)
disclosure is authorised or required by any law of a participating jurisdiction; or


(c)
disclosure is otherwise required or permitted by law; or


(d)
disclosure is with the agreement of the person to whom the information relates; or


(e)
disclosure is in a form that does not identify the identity of a person; or


(f)
the information relates to proceedings before a court or tribunal and the proceedings are or were open to the public; or


(g)
disclosure is the publication of information about disciplinary action taken against persons, or convictions of offences, under the National Law and the publication is in accordance with the national regulations, or


(h)
the information is, or has been, accessible to the public, including because it is or was recorded in a National Register, or

(i)
the disclosure is to an entity listed in the national regulations or otherwise authorised by the national regulations.

Clause 139
provides for the disclosure of protected information to jurisdictional regulators and Commonwealth, State and Territory entities if the disclosure is in connection with the functions exercised by that entity.  It is the intention of this provision to ensure that protected information can be transferred between and within jurisdictions to those government regulators and entities with a relevant interest.
Division 3
 Registers and Other Records
Clause 140
provides that the Licensing Authority must keep national registers and other records as required under the national regulations, subclause (1).  
Subclause (2) provides that the national regulations may provide for, information that must be collected and recorded about licensees; information for public registers in relation to licensees; how public registers are to be kept; how public registers may be inspected by the public; and matters concerning the publication of information in public registers.  It is the intention of this provision that national regulations will clearly distinguish the information held by the Licensing Authority (subclause (2)(a)) and information which will be made available to the public (subclause (2)(b)).

Clause 141
provides that the Archives Act 1983 of the Commonwealth is to apply as a law of a participating jurisdiction for the purposes of the national licensing system, but with modification to ensure that the application of the Archives Act is a law of each State and Territory and not as a Commonwealth law.  The Archives Act does not apply to a State or Territory entity where the functions of the Licensing Authority are delegated.  
Modifications will be needed as some aspects of the Archives Act may not be relevant for the purposes of the national licensing system, or will need to be tailored to work efficiently and effectively for the system.  These modifications can be effected through the national regulations making power provided at subclause (3) and (4).
PART 9—MISCELLANEOUS

Division 1
 Finance

Clause 142
establishes the National Occupational Licensing Authority Fund.

Subclause (2) provides that the fund is to be administered by the Licensing Authority.  Subclause (3) enables the Licensing Authority to establish accounts with any financial institution.  Subclause (4) has been inserted to make it clear that the Authority Fund does not form part of the consolidated fund or consolidated account of a participating jurisdiction or the Commonwealth.
Clause 143
provides for payments that are to go into the Authority Fund.  The payments permitted into the Authority Fund by this clause provide sufficient scope to provide for the administration of financial arrangements for the national licensing system.
Clause 144
provides for the payments that may be withdrawn from the Authority Fund for the purposes of paying any costs or expenses, or discharging any liabilities, incurred in the administration or enforcement of the National Law.  The Ministerial Council may also approve the withdrawal of funds for other purposes.  
Clause 145
restricts the type of investment that the Licensing Authority can make.  Any investment must be secure and low risk to minimise the Licensing Authority's exposure to loss and the Licensing Authority must keep records on how such investment complies with those requirements.
Clause 146
imposes financial management duties on the Licensing Authority to facilitate efficient, transparent and accountable financial management and to provide that the Licensing Authority's financial management practices are subject to appropriate internal safeguards and internal scrutiny.  This clause is supported by clause 147 which requires the Licensing Authority's annual report to include the financial statements for that period.
Division 2
Reporting and Planning Arrangements

Clause 147
sets out the reporting requirements for the Licensing Authority.

Subclause (1) requires the Licensing Authority to prepare an annual report within three months after the end of each financial year and submit the annual report to the Ministerial Council.

Subclause (2) has been inserted to provide that the first annual report by the Licensing Authority is not due until 30 June 2012, which will cover the first 18 months of operation.  
Subclause (3) provides the information that must be included in the annual report.  Subclause (3)(a) provides the requirements for the inclusion of audited financial statements, and information about the consultation processes conducted under clause 100 and any other matters that have been listed in the  national regulations.  Subclause (3)(b) provides that the national regulations may specify how the annual report is to be prepared.  The examples provided in subclause (4) do not limit what information may be specified in the national regulations as being required for the annual report.
Subclause (5) provides that the relevant jurisdictional Minister on the Ministerial Council is to arrange the tabling of the annual report in that jurisdiction's parliament.  
Subclause (6) provides that once the annual report is tabled in one jurisdiction the Licensing Authority is to place a copy of the annual report on its website.  This provision makes it clear that the publication of the annual report must not occur under any circumstances before it has been tabled in a House of Parliament.

Subclause (7) defines the accounting standards for the financial statements in annual reports.
Clause 148
requires the Licensing Authority to prepare strategic and operational plans for Ministerial Council approval.  Subclause (1) provides that strategic plans must be prepared every three years and operational plans are to be prepared on an annual basis.  
Division 3
Provisions Relating to Persons Exercising Functions under Law
Clause 149
provides for the general duties of persons exercising functions under this Law.  The duties in this clause incorporate standard duties and obligations that are normally imposed on public servants under jurisdictional public sector management legislation.  
Subclause (1) requires a person exercising functions under the National Law to act honestly and with integrity.  Subclause (2) specifically requires a person to exercise their functions in good faith and with a reasonable degree of care, diligence and skill.  These subclauses have specific application to clause 151 and accordingly failure to act in good faith may render a person's protection from personal liability invalid.

Subclause (3) prohibits a person from making improper use of their position or information obtained through exercising their functions to gain an advantage for themself or another person, or to cause a detriment to the development, implementation or operation of the national licensing system.  A penalty up to $25,000 applies for noncompliance with this subclause.

Clause 150
provides that the Ombudsman Act 1976 of the Commonwealth is to apply as a law of a participating jurisdiction for the purposes of the national licensing system, but with modification to ensure that the application of the Ombudsman Act is a law of each State and Territory and not as a Commonwealth law.  The Ombudsman Act does not apply to a State or Territory entity where the functions of the Licensing Authority are delegated.  
Modifications will be needed as some aspects of the Ombudsman Act may not be relevant for the purposes of the national licensing system, or will need to be tailored to ensure the protections work efficiently and effectively for the system.  These modifications can be effected through the national regulations making power provided at subclause (3) and (4)
Clause 151
provides for a protected person not to be personally liable, liability instead attaches to the Licensing Authority, for anything done or omitted to be done in good faith in the exercise of a function under the National Law.  A person who has a reasonable belief that the act or omission was an exercise of a function under the National Law is also captured.  This clause has been inserted to make it clear that it is not appropriate for an individual to be made personally liable as a consequence of carrying out his or her functions under the National Law, if done in good faith.

Under subclause (3) a protected person is:


(a)
a member of the Licensing Board;

(b)
a member of a committee of the Licensing Authority;

(c)
a member of the staff of the Licensing Authority;

(d)
an authorised officer;

(e)
a person to whom the Licensing Authority has delegated any of its functions;

(f)
a person to whom an entity, or the chief executive of an entity or department of government, of a participating jurisdiction has sub-delegated a function delegated to the chief executive by the Licensing Authority;


(g)
a member of staff of an entity or department referred to in paragraph (f); and

(h)
a person acting under the authority or direction of a person referred to in paragraphs (a) to (g).
Division 4 
Legal Proceedings

Clause 152
provides a six year limitation period to commence a proceeding for an offence against this Law or the national regulations.  The six year period is measured from the commission of the offence.  
Clause 153
 provides that the chief executive officer of the Licensing Authority, including a chief executive officer of a State or Territory entity to whom functions have been delegated under the National Law, may provide a certificate to a Court that, unless proven otherwise, is to be taken as prima facie evidence of certain matters that have occurred under the national licensing system.  
Division 5
Miscellaneous

Clause 154
provides for the Licensing Authority to approve forms for the purposes of the national licensing system and requires these forms to be notified on the Licensing Authority's website.  
Clause 155
provides for the COAG Agreement to be used as extrinsic material when interpreting the National Law.  Clause 8(1) of Schedule 1 to this Schedule provides for extrinsic materials.  Clause 4 defines the COAG Agreement to mean the Intergovernmental Agreement for a National Licensing System for Specified Occupations signed by COAG on 30 April 2009.  
Clause 156
provides that any reference in the National Law to a law should also be taken to include the national regulations made under that law.

Clause 157
provides for the requirements that must be met when a document is to be served on a person.  Subclause (1)(a) provides for how documents may be served on an individual and subclause (1)(b) specifies how documents may be served on a body corporate.  
Subclause (2) has been inserted to make it clear that regardless of the terminology used in the National Law, if a document is required to be provided to a person, then the requirements on how you can provide those documents specified in subclause (1) must occur.

Subclause (3) provides that a court or tribunal may authorise the service of documents in another way.

Clause 158
is cumulative to clause 157 and applies in those circumstances where a document is served by post.  This clause determines when a document can be taken to be served if service occurs by post.  Accordingly, any time requirements that may be imposed upon a person under the National Law must be calculated to include any timeframes that it takes to serve a notice under this clause.  
Clause 159
provides that the Ministerial Council is to conduct independent public reviews of the operation of the national licensing system, including the National Law, to determine whether the national licensing system continues to comply with the objects and principles set out in clause 4 of the COAG Agreement.  
Subclause (2) requires the first review to be undertaken as soon as possible after the period of five years from the date on which the National Law commences and thereafter at intervals of not more than ten years.

Subclause (3) requires a report on the outcome of each review to be tabled in each House of the Parliament of each participating jurisdiction within three months after the end of the review.  
Division 6
Regulations 

Clause 160 
provides that the Ministerial Council may make regulations for the purposes of the National Law.  The regulation making powers listed in subclause (2) may not in fact be exercised for all matters or occupations within the national licensing system but are available where the Ministerial Council directs it is appropriate.  An example is the regulation making power relating to the conduct of licencees under subclause (2)(f), as it is envisaged that for a number of occupations in the initial application of the National Law that the regulation of conduct will remain with each individual jurisdiction.  However, this may change for those occupations over time and when this occurs the regulation making power would be exercised.  For other occupations entering the national licensing system it will be possible to regulate both licensing and conduct matters as required.  
Subclause (2)(a) provides for the regulations to provide for the occupations to which the National Law applies.  
Subclause (2)(b) provides for the regulations to provide for the licensing of persons carrying out licensed occupations.  Clause 161 provides some further examples on those matters that may be included in the regulations in relation to this subclause.

Subclause (2)(c) provides that regulations can include other matters relating to licences, namely applications, eligibility requirements, granting of licences and the renewal, variation or surrender of licences.

Subclauses (2)(d) and (e) provides that regulations can be made in relation to the arrangements for licensing fees and the publication of either national or a jurisdiction's licensing fees.  
Subclause (2)(f) enables regulations to be made concerning conduct of licensees, including the making and adoption of codes of practice.  
Subclause (2)(g) provides for regulations to be made for matters relating to compliance and enforcement.  For example, monitoring and auditing of licensees, complaints, the grounds for automatic suspension or cancellation (clause 48(2)), demerit points and infringement notice schemes, and other matters relating to disciplinary proceedings and disciplinary action.  
Subclause (2)(h) provides for matters relating to nominees for licences.

Subclause (2)(i) provides for the regulations to provide for matters relating to directors and members of licensees who are bodies corporate, including their duties and obligations and the liability of directors and members.

Subclause (2)(j) provides for regulations relating to persons who are employed or otherwise engaged by licensees, including the duties and obligations of licences to such persons, the duties and obligations of such persons and matters relating to vicarious liability.

Subclause (2)(k) provides for the regulations to provide for matters concerning persons who are receivers, managers or administrators appointed to carry out, wind up or otherwise administer or operate businesses conducted by licensees or persons whose licences have been suspended or cancelled, including the appointment and obligations and responsibilities of those persons.

Subclauses (2)(l) and (m) provides that regulations may be made for matters relating to fidelity funds, indemnity funds and trust funds.

Subclause (2)(n) provides that regulations can be made in relation to payment of penalties and fines imposed.

Subclause (2)(o) provides for the regulations to impose penalties provided that those penalties do not exceed $5,000 for individuals or $25,000 for a body corporate.

Subclause (2)(p) provides that regulations can be made to specify the criteria or procedures to be used by the Licensing Authority in developing policy and for the admission of new occupations.

Subclause (2)(q) regulation making powers is for the publication of information about disciplinary action taken against or the conviction of persons for offences against the National Law.

Subclause (2)(r) provides for regulations to be made for matters to effect the transition from existing jurisdictional licensing regimes to the national licensing system.  The transitional arrangements will include provisions for the inclusion of existing licensees that are to come into the national licensing system.

Subclause (2)(s) provides the broad regulation making power as regulations can be made for any other matter that is necessary or convenient for carrying out or giving effect to the National Law.

Subclause (3) provides that savings and transitional regulations made under subclause (2)(r) may have retrospective operation to a day not earlier than the participation day for that participating jurisdiction.  
Clause 161
is to be read in-conjunction with the regulation making powers provided at clause 160(2)(b) relating to the licensing, registration and accreditation of persons carrying out licensed occupations.

Subclause (1) provides regulations making powers for different categories of licences, registration and accreditation, the scope of work that may be carried out under different licence categories, the different types of licences, registration and accreditation that may be granted and the ways in which licensing occupations are to be carried out.

Subclause (2) provides that a participating jurisdiction that did not previously licence persons carrying out work that is covered by the national licensing system, does not have to licence those persons in that jurisdiction under the National Law, unless the Minister representing that jurisdiction on the Ministerial Council, has agreed to the making of the regulation.  Subclauses (2)(a) and (2)(b) are cumulative and both grounds must apply for the jurisdiction not to be required to licence those persons.  
Subclause (2) gives effect to clause 4(2)(f) of the COAG agreement and allows national regulations to be made for occupations that are not licensed in all jurisdictions.  In such an instance the national regulations will ensure that where the occupation is licensed it is licensed consistently, however anyone working in that occupation in a jurisdiction that did not licence that occupation before it became part of the national licensing system can continue working without a licence until they wish to work in a jurisdiction that requires a licence to perform work in that occupation, at which time they should apply for the relevant national licence.  
Clause 162
provides for the arrangements for the admission of new occupations into the national licensing system.  A new occupation is not an occupation that is listed in clause 3.5 of the COAG Agreement that is: airconditioning and refrigeration mechanics; building and building related occupations; electrical; land transport (passenger vehicle drivers and dangerous goods only); maritime; plumbing and gasfitting; and property agents.

Subclause (1) provides that for a new occupation to be admitted into the national licensing system compliance with the requirements in this clause must occur.  
Subclause (2) provides that a jurisdiction may apply to the Ministerial Council to have an occupation included in the national licensing system.  
Subclause (3) provides for national regulations to be made to include an occupation in the national licensing system where there is unanimous agreement by the Ministerial Council about the admission of that occupation.  This subclause works with clause 161(2) to cover a situation where only a limited number of jurisdictions actually licence the occupation, so that the Ministerial Council can agree unanimously to admit an occupation to the national licensing system on the understanding that this will not require any jurisdiction to licence an occupation that did not do so before the Ministerial Council made that decision.

Where there is not unanimous agreement, including by jurisdictions that do licence an occupation, a majority of Ministerial Council members can agree to admit the occupation to the national licensing system.  If this occurs subclause (4) provides that a regulation to include the occupation must specify that the occupation is only licensed under the National Law in the specified participating jurisdictions.  
Subclause (5) requires the Ministerial Council to review the regulation every 12 months if a regulation is made under subclause (4).  This is aimed at ensuring that every step possible is taken to encourage a jurisdiction to become part of the national licensing system where it licences an occupation but has opted out of the national licensing system under subclause (4) for a particular occupation.

Clause 163
 provides that the national regulations are to be published on the NSW legislation website in accordance with Part 6A of the Interpretation Act 1987 of New South Wales.  The clause further specifies that a National regulation commences on the day or days specified in the regulation for its commencement (being not earlier than the date it is published).

Clause 164
provides for the disallowance process for the national regulations made under the National Law.

Subclause (1) provides that the member of the Ministerial Council representing a participating jurisdiction is to make arrangements for the tabling of a regulation made under the National Law in each House of the Parliament of the participating jurisdiction.

Subclause (2) provides, in addition, that any other requirement of a law of a participating jurisdiction relevant to the disallowance of a regulation in that jurisdiction is to be complied with in that jurisdiction in relation to a regulation made under the National Law as if the regulation had been made under an Act of that jurisdiction.


Subclause (3) provides that a regulation made under the National Law may be disallowed in a participating jurisdiction by a House of the Parliament of that jurisdiction in the same way, and within the same period, that a regulation made under an Act of that jurisdiction may be disallowed.

Subclause (4) provides that a regulation disallowed under subclause (3) does not cease to have effect in the participating jurisdiction, or any other participating jurisdiction, unless the regulation is disallowed in a majority of the participating jurisdictions.


Subclause (5) provides that if a regulation is disallowed in a majority of the participating jurisdictions, it ceases to have effect in all participating jurisdictions on the day of its disallowance in the last of the jurisdictions forming the majority.


Subclause (6) defines the term regulation to include a provision of a regulation.

Clause 165
sets out the effect of disallowance of national regulations.
Subclause (1) provides that the disallowance of the national regulations in a majority of jurisdictions has the same effect as a repeal of the regulation.
Subclause (2) specifies that if a national regulation ceases to have effect under clause 164 any law or provision of a law repealed or amended by the regulation is revived as if the disallowed regulation has not been made.  
Subclause (3) provides that the restoration or revival of a law under subclause (2) takes effect at the beginning of the day on which the disallowed regulation by which it was amended or repealed ceases to have effect.

Subclause (4) defines the term 'regulation' to include a provision of a regulation.  
Schedule 1 – Miscellaneous provisions relating to interpretation
Schedule 1 to this Schedule provides the uniform interpretation provisions of a kind usually contained in the Interpretation Act of a State or Territory.  These provisions are standard for national scheme legislation.  Clause 5 of the Schedule applies these interpretation provisions to the National Law.
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